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oe a March 6, 1975 


Dear Sir, 
' "The Vice-Presidént is glad to know that the University "College of Law ‘Journal Vo. 1. 


XLII (1974) will be published by the 2nd week of. March, E .-He'sends his best wishes 


for the success of the pūblicatioi; 


Yours faithfully, 
l 
( V. Phadke ) 
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Dear Sir, ^ .- — = o s 
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(A. K: Banerjee ) 
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CHIEF MINISTER 


^a - - 


West Bengal" ~ 


Calcuttá March 13, 1975. 


n am | pleased to leam that the students of the University Collége. of Law are puts 
shing their annual Law Journal a 974) in March, 1976. | oa! 


- 
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^| have every: hope that the pin will be of interest not say to the students of law 


March 13,1975 


- convey. my. . greetings . 
the venture all success. | 
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to the. students, and teachers of the Law College and wish 


( Siddhartha Shankar Roy ) 


ME $ s N GE 
OF 4 
DR. P. B. MUKHARJI, LL.D. 5 
Former Chief Justice 0f West Bengal 


Diagnosis of the present pathological Situation in our Society is reasonably correct. 
But what is the Prescription ? Weare wandering in a strange World crowded with fancies 
and shams. Law requires the enthusiasm of a “Naturalist to whom nothing i is mean and 
insignificant and the whole panorama ‘is instinct with communications, solutions and 
harmony. It is my hope and faith that the Calcutta University will be the pioneers to 
diagnose and prescribe. 
“> "Parliament and Judges make Law.” ‘But justice makes both: Parliament and Judges. 
Garrulity is the common vice. The secret is packing within a sentence the radiant illumina- 


tion of a page. Prolixity is the mark of confusion. 


( Dr. P. B. Mukharji ) LL.D. 
Calcutta, dated the 13th March, 1975. FORMER CHIEF JUSTICE OF W. B. 
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CHIEF JUSTICE ' Calcutta, 
HIGH COURT, CALCUTTA. March 4, 1975. 


MESSAGE 


| am glad to learn that University College of Law Journal Vol. XLII (1974) will be 
published by the second week of March, 1975 with contributions from distinguished Jurlsts: 


and Academicians. 
| send my good wishes for the success of the Journal. 


( Sankar Prasad Mitra ) e 


Senate House 


Calcutta-12 





S. N. SEN, M.A., Ph. D. (kond) 
Vice Chancellor. 


10 March, 1975. 


| am glad to learn that students of the University College of Law are bringing out 


their Annual College Magazine. College magazines have an import role to play in the 
academic life of students. | trust the editors will bear this in mind and try to maintain the 


standard as it should be. | convey my best wishes to the Board of Editors. 


( S. N. SEN) 
Vice- Chancellor 


“God, give us Men! A time like this 
~ demands 
Strong minds, great hearts, true faith 


and ready hands ; 
Men whom the lust of office does not 


kill ; 
Men whom the spoils of office cannot 


buy ; 


Men who possess opinions and a will ; 


Men who have honor ; men who will 
not lie ; 

Men who can stand before a 
demagogue 

And damn his treacherous flatteries 
without winking ! 

Tall men, sun-crowned, who live 
above the fog 

In public duty and in private 
thinking.” 


Josiah Gilbert Holland 
( 1819-81 ) 
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There is considerable misapprehension that. after the Judg 
become difficult for some accused to find’ Barristers in the bomb triaM gations made 
against the police included those of planting finger prints, fabrigation of confessions 
and beating. While returning ‘guilty verdict the Jury rejected these allegations. The 
point to note in this context is that the finger prints wir iie to be unerring 
guides to detection as these are now being seriously questioned after this case of 
Uxbridge eight bombers: the credibility gap for the Juror is 'yawning' in so far as 
finger print's' lifting, is concerned. 


. * * ^ + 


Any Asian Court of Justice in the offing ? 

The European Court of Justice held Britain’s Prison Rules to be in contravention 
of European Convention of Human Rights; the decision came in the case brought 
by Mr. Sidney Golder who wrote to the Home Secretary in March 1970 for permission 
to consult a Solicitor about suing the Prison Officer for defamation. When the Home 
Office turned down his request Golder got in his favour intervention of the Court 
for which the permission of the Home Secretary was not required. 


The Court's ruling involved two issues —(1) Prisoners correspondence with 
Lawyers and (2) access to the Courts. The decision of the judges of the European 
Court was that although control of prisoner's correspondence was admissible on 
certain grounds interference was not : interference would be justified only to prevent 
disorder or crime. This implies that prisoners will have to be allowed from time to 
time to correspond with lawyers subject to such censorship as may be considered 
necessary for the prevention of crime or disorder. This judgement would also invali- 
date the Prison Rules which restrict the number of letters a prisoner may write to 
family or friends. Again by necessary implication the Courts decision would mean 
that prisoners will have to be given the right actually to initiate legal proceedings 
without leave. A constraint on baseless proceedings would be that legal aid would 
not be available unless the scheme was prima facie reasonable. Solicitors would 
normally act only if there were prospects of being paid and if the case seem to 
have some merit. The Golder decision is however a facet of Britain’s involvement 
in Europe : Britain being a country which has already ratified the part of the 
European convention allowing individuals to complain to the European commission. 
This right has converted the individual from being a mere object into the subject 
of international law. It is no ordinary right that an ordinary citizen should possess 
the right to complain against his own country to a multi-national judicial body 
which actually: gives its verdict against a Member State (reportedly 6 such verdict 
have come about out of 19 ‘cases finalised by the European Commission). 


Are we going to have an Asian, Commission or an Asian Court of Justice 
safeguarding human rights, in this part of the world ? 
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. stion arises whether: a- law „contrary -to the constitution is. law that 
must be “fait executed’.. Article VI lays down that only laws made in pursuance 
of the constitutiorr. are binding. If a law is passed over Presidential veto- and that 
law affects the interest,of third persons those affected must take care of their interests 
but when the question Mlates to a law which has prima facie cut off power confided 
to him by the constitution the President alone can cause a Judicial decision. to come 
between the two branches of the Govt. to say which of them is right: obviously 
the President may raise the question in view of the Oath which the American 
constitution requires from the President "to preserve, protect and defend the 
constitution. The right of the President is however confined to taking all steps to 
have the law tested. As Nixon himself stated in March 73 with reference to the issue of 
executive privilege that if the senate “want a Court test we would welcome it”. We 
know now the result of the Court test of the commonsense ” commonlaw privilege 
of Governmental confidentiality”: on 31st July 1974 the supreme court rejected 
Nixon's argument and assérted that the Judiciary, power to interpret the law “can 
no more be shared with the Executive Branch than the Chief Executive, for example 
can share with the judiciary the veto power or the Congress share with ‘the judi- 
ciary the power to override a Presidential veto. The Courts decision implied that 
a generalised claim of confidentiality cannot be Invoked -to withhold criminal 
evidence” The Judges however laid down in so many words that executive privilege 
should be observed when the ‘military diplomatic and sensitive national security 


42 


secrets are involved. The important question which can still cause difficulty is. 


“Has the Court indirectly given sanction for. Presidents to use a claim of 
national security to withhold almost any other kind of information Nixon could 
hardly wait for an answer to this question : the unanimous negative of the Supreme 
Court was only the forerunner to his Impeachment which he could elude with 
resignation and retirement : his successor's generosity in granting pardon is another 
matter. 


Sad day for the Bar in any case! 


The Bar Council in England had adopted an unprecedented stance by attacking 
a specific judge. It appears Mr. Justice Melford Stevenson while sentencing eight 
lrishman 20 years each in prison for their part in bombings in London and Uxbridge 
Middle Sex -last year observed that "it was a sad day for the Bar of England” when 
Defence Lawyers were prepared to make insulting suggestions about police men, 
and to conduct a mud-slinging. defence. The Bar Council Committee met soon. after 
to declare that it would be a sad day for the Bar when any Barrister is deterred from 
doing his duty by any fear of official displeasure. It was also mentioned in the 
"eene that if there was any complaint against any Barrister in the bomb trial it 
should be made to the senate of the Inns of Court and the Bar. 







weight, not for making the executive the Judge of its 
President’s privilege cannot, therefore, be: deemed absolu 
privilege depends on a weighing of the public interests th 
by disclosure in a particular case" 


executive 
ould be served 


The Court of Appeals while denia an absolute’ privilege as determined 
solely by a President also indicated that some protection should be accorded to information 
and documents or even .conversations if they involved ‘national defence’ or ‘state 
secrets. Indeed in the conduct of the affairs of the State confidentiality cannot be 
excluded altogether : this has been recognised in the Freedom of Information Act, as 
decided by the Supreme Court of the U. S. on 22.1.73 (Enviromental Protection 
Agency v. Mink) | 

The Executive privilege may defy definition but then it is the nature of 
constitutional Govt. in the United States that the Legislative, Executive and Judicial 
powers are always in some transitory stage and each stage has its own conclu- 
sions to offer. 'Nixon phase is no exception : its conclusion being that Executive 
privilege must be viewed as a shield for lack of executive accountability. 1n any 
system of “checks and balances' information is a vital requirement and a legislature 
can be kept in dark only at the expense of legislative authority. In the United State 
President Nixon wanted to conduct himself as an Emperor who was fixed on the throne 
for 4 years but he had to go because the democratic system ame alive and questioned 
the uncontrolled discretion ‘invoked by.the President. to withhold information from the 
Legistature as well as judiciary and in the meantime two great principles have been 
reiterated for the benefit of democratic regime. 


(1) The.Courts are the ultimate interpreter of the constitution. 


(2) No one is above the law so construed and even the highest functionary 
is under a duty to comply. © l 
The question however arises: Is the President of the U.S.A. bound to execyte 
a law which encroaches on his constitutional power? The issue in fact came up e° 
when the congress sought to limit President Andrew Johnson’s power ‘to remove the 
secretary of war, Elwin M. Stanton in the face of an interpretation by the First 
Congress that this was the prerogative of the President of the U.S.A. 


It was then contended by eminent Jurists that the President is under an 
obligation to take care that the laws be faithfully executed”. And he was endowed b 
the constitution with a qualified veto upon acts of congress with the idea amon 
others that he might then protect his prerogatives from legislative enactment. But this 
power being exercised, the power of self- defence is at an end; and once a statute 
has been; ‘duly enacted, whêther over his protest or with his approval, he must promo 
its enforcement”. E | | 
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"A popular “Government without popular information, or the means 
of acquiring it, is but à prologue to a Farce or a Tragedy or perhaps both. 
Knowledge will forever govern ignorance.: And a people who mean to be 
their own Governors, must arm themselves DN the power which 


knowledge gives ~ —James Madison. 


“The major problem of ‘popular informations’ which raised its intriguing head in 
the context of Watergate conspiracy is that of policing the privilege. The issues 
involved were highlighted when it was disclosed on the 16th July 1973 that the 
President of United States had installed in 1971 various devices in the White House 
to record conversations. These records, which were held in tape, allegedly included 
conversation with the President and his assistants about the break-in of the Democratic 
National Head quarters in the Watergate building in Washington D.C. The Watergate 
Committee authorised that subpoenas be issued to obtain the Presidential tapes 
& related records. This call added a new dimension to Presidential control 
over information. Earlier in May 1973 arrangements were made in the Department of 
Justice for special prosecutor to handle the investigations Involving the Watergate 
allegations. The appointment was conditional on the special prosecutor enjoying 
independence of Executive Branch controls over his functions. 


The Central issue was whether the President had absolute authority to withhold 
evidence wanted by a grand Jury by a Presidential assertion that it was not in the 
public interest to release it: While the special prosecutor's position Was that the 
President had an enforceable legal duty to comply and under no circumstances could 
executive privilege be invoked on either the alleged. illegal, activities or those relating 
to the political campaign. The President however reiterated his position. that under the 
doctrine of separation of powers the judiciary have NO powers to direct compliances 
If the President determined that other governmental .interests dictated to the contrary. 
Judge. Sirica- did not agree with the President's claim and stated that “the availability 
of evidence including the validity and scope of privileges is a judicial function". But 
the President appealed from this decision and in September 1973 the U.S. Court of 
Appeals tried to arrive at some kind of compromise whereby the President could 
extricate the privilege and make,the 'unprivileged' available to the grand Jury and 
«¿he special prosecutor. In October 1973 however the Court ruled that the President * 
hould comply with the earlier order of the District Court but with some modifications 
to that^order. The. opinion stated was as follows : < 


and documents would cripple the executive as a co- equal branch, but this is 


>) | 1 We acknowledge that wholesale public access ni executive deliberations 
e 
an argument for recognising executive privilege and for according it great 
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Ws ue A IA satisfied that a grave emergency exists ? 


ncy proclaimed in 1971 was a result of a threat to the security 


of India in the context of the war in Bangla Desh which had become a war on 
India. The Opposition gppear to believe that the specific threat which had arisen in 
1971 had ceased to eXist and that therefore emergency should be revoked. A 
campaign was thus launched for ending the Emergency by several opposition parties 
It appears that the following grounds were being urged by the opposition :— 


(1) 


(2) 


(3) 


(4) 


Emergency might be used by the Govt. to get parliament to extend the 
life of the Lokesabha vide Article 83(2). The opposition’s fear of snap 
Poll had ¡now given way to the apprehension of a longer term than 
5 years for the present Lokesabha. 


Fundamental right might get actually suspended and political opponents 
and Trade Unionist might be detained if not already detained under the 
Defence. of India Rules and Maintenance of Internal Security Act, as 


‘long as Emergency would last. 


The autonomy of the States might be affected and there would be drift 
towards authoritarianism which according to opposition parties could be 
more than a mere possibility in view of the remarkable coincidence of the 
Proclamation of Emergency in Bangla Desh towards the end of 1974 
bringing up the tally of 4 countries of the South Asian subcontinent 


being all under Emergency. 


Since the Emergency preceded the second revolution in Dacca a similar 
revolution may be round the corner in India in terms of the theory of 
limited dictatorship as suggested by a Member of the Parliament 
sometime ago. | 


Let us examine the constitutional implications of the why and what of 
Emergency. Emergency is proclaimed if there is a threat to the security 
of India or part of the territory thereof which are by war or external 


‘aggression or internal disturbance vide Art. 352. But satisfaction of the 


President with regard to the ‘existence of the aforesaid threat is nece- 
ssarily based in a Parliamentary set-up on the advice of the Central 
Cabinet which must continually have in mind all aspects of the security 
of India. The constitutional implications of Emergency include the power 
of the Executive to make any law or to taking executive action without 
being obstructed by the restrictive terms of Article 19 (which guarantees seven 
freedoms), power to suspend. under Presidential order the right to move any 
Court for the enforcement of fundamental rights (Vide Art. 358 and 359); 
power of the Parliament to legislate in respect of the State List 
(Schedule VII) power of Parliament to give directions to the States as 
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to the manner in which the executive power of the\State is 
exercised (vide Article 250 & 353). While it is sro aie? df under 
continued Emergency there is continued threat of executive action 
being extended to the point of conflict with Fundamental Rights or 
State Sovereignty the constitutional truth is that fven without Emergeucy 
potential conflicts between the Central Executive action and the ‘rights’ 
and ‘autonomies’ involved would arise.if the Parliament only exercises 
power granted to it by other provisions of the constitution such as Article 
249 or for that matter the residuary power granted to the Central Govt. 
in terms of entry No. 97 of List No. | of the Seventh Schedule (Arti- 
cle 246 and 248 and 248) and article 254 (power of Parliament to 
enact at any time any law with respect to the, same matter including a 
law adding to, amending, varying or repealing the law made by the 
Legislature of the State etc.) as wall as the entire gamut of relationships 
and responsibilities envisaged under the Constitutional provisions con- 
cerning administrative relations between the Union and the States. Again 
a grim economic situation might develop as indeed has already 
developed simultaneously with its own effect viz. internal disturbance 
and even outside the terms of Article 352 there are provisions of 
financial emergency in pursuance of which the executive authority of 
the Union could extend to giving of various directions to any State. 
As to the apprehensions of the opposition parties regarding emergence 
of dictatorship it is pointed out that even without taking recourse 
to Article 368 Parliament has the power to change the territoria! 
map by formation of new States alterations of areas or boundaring 
‘or names of existing States. Quite clearly the centralisation of power 
has been envisaged by the constitution itself and the deep concern with 
the autonomy of States could be less than meaningful when the very 
existence of the units or States can be effectively negated in various 
ways in terms of Article 3 of the Constitution on the basis of simple 
Parliamentary majority. The framers of our constitution have deliberately 
opted for a unitary parliamentary set up which is even now threatened 
by the resumption of arms aid to Pakistan by the United States and 
the military build up in the Indian ocean area the seeds of constitutio- 
nal dictatorship’ lie in the third clause of title 352 which leaves 
impliedly with ‘the Central Cabinet the solemn initiative of apprehending 
danger of war, aggression of disturbance and make anticipatory declaration 
of Emergency measuring the imminence thereof in terms of preventive 
counter-action; the benevolence or semi-permanence of such dictatorship 
is toa degree dependent on the great good sense of our legislators. Who 
confront the situation in terms of Art 353(2) and its proviso. 
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The earth belongs in Usufruct to the living; the dead have neither power nor 
rights" over it. If one generation could bind another, the dead and not the living would 
rule" (Jefferson) 


Mr. N. A. Palkhivala has given us a book which has avowedly slashed across 
the fair face of our ConsÑtution : the book is entitled “our constitution defaced and defiled' 
embodying /nter alía lecture delivered under the Indo-American Society and we have 
in this Journal reprint office part of this book. His main thesis is that :1973 marks 
the beginning of struggle for preservation of freedom since the recent amendments 
to the Constitution have achieved "stagnation without stability and destruction of 
human values without growth". Mr. Palkhivala states that Article 31C has dealt near 
fatal blow to liberty under the law. We take up this last statement first with 
a view to finding out the extent to which Shri Palkhivala's arguments regarding 
Article 31C stand the scrutiny of constitutional law we have already chosen to given 
to ourselves on the 26th day of November 1949. 


Article 31C inserted by Constitution (Twenty-fifth Amendment) Act 1971 lays 
down that if there is any law giving effect to the policy of the State towards securing 
specified : principles clause (b) or clause (c) of Article 39 this law would not be 
rendered void in view of its derogation from or contravention of the fundamental right 
granted to persons citizens ‘by Articles 14, 19 or 31. The provo to the Article lays 
down that where such law is made by the Legislature of the State the provisions 
of this article shall not apply thereto unless each law having been reserved for the 
consideration of the President, has received has assent. We know that in His Holiness 
Keshavananda Bharatís case (judgment delivered on the 24th April 1973) the Supreme 
Court held that the second part of this Article which states that “no law containing 
a declaration that it is for giving effect to such policy shall be called in question in 
any Court on the ground that it does not give effect to such policies" is invalid on 
the basis that this second part goes beyond the permissible limits of what constitutes 
amendment under Article 368. The reasoning as explicitly mentioned by Justice 
Khanna is that judicial review is the basic structure of the Constitution and that 
under no circumstances power of exclusion of this review should be vested in 
Legislature. Again law as defined in Article 13 includes Ordinance, Order, Bye-law, 
Rule, Regulation, Notification, Custom or usage having in the country the force of 
law, and the state includes the local or other authorities within the Country or under 
the control of the Govenment of India. 

What.are the terms of Article 39(b) and 39(c)? These are that the State 
shall direct its policy towards securing that the "ownership and control of the material 
resources of the community are so distributed as best to subserve the common good" 
and that "the operation of the economic system does not result in the concentration 
of wealth and means of production to the common detriment". Mr. Palkhivala argues 


(i) Nationalisation of property is not contemplated by the word "distributed" 
as mentioned above. 


N this context as follows :— 
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(ii) Since the entire economic system is dealt -with under Article 39 
indiscriminate variety of law can claim the protection of Article 31C 
against the prescriptions or rather guarantee of fundamental rights since 
most laws can be related to the economic system in one way or- another. 


lt is submitted that the state is by common acknowledgement the trustee of 
the people and when property vests in state the people may be called the owners 
of the property. Property is therefore distributed amongst the people through the 
instrumentality of the state. The fact remains that whatever belongs to the State 
belongs to the country and the community collectively and is utilised/developed and 
thereby assets are created on behalf of the community which again is distributed 
by the State as represented by the Central or State Governments or Local Authority 
or other Authorities as may be contemplated and set up by parliamentary legislation 
As regards the second argument of Mr Palkhivala it is pointed out that Article 31C 
is an extension of the basic principle which was -accepted in Article 31A about 
which presumably Mr. Palkhivala has expressed no misgivings As Justice Khanna 
pointed out: the fact that the provisions of the Article 31C are more comprehensive 
and have greater width compared to those of Article 31A would not make any 
material difference. The constitutional source of strength for both Articles 31A and 31C 
is Article 37 which prescribed that the directive principles are fundamental in the 
governance of the country and it shall be the duty of the State to apply these 
principles in making laws. Again, while most laws can be related to the economic 
system in one way or another the fact remains that unless these laws seek to fulfil 
the purposes of Article 39(b) or 39(c) there is no question of any conflict emerging 
between these provisions and the guaranteed fundamental rights under Articles 14, 
19 Er 31 and only in such cases of conflict that Article 31C evaluates the contents 
of law which must necessarily be protected in order that directive principles in 
question could be given effect. As Roscoe Pound reminds us: Today the law is 
imposing social limitations—limitations regarded as involved in social life. It is 
endeavouring to delimit the individual interest better with respect to social interests 
and to confine the legal right or liberty or privilege to the bounds of the interest so 
delimited. l | ; ° 

Mr. Palkhivala’s anxiety however centres on the manner in which Article 31C 
might jeopardise the essential features: of the Constitution. He argues that this 
Article destroys the supremacy of the Constitution which is one of the essential 
features. It is submitted that this is a typical case of begging the question: who 
gives supremacy to the Constitution? Is it the constitutional lawyer or the people 
of India who really resolved to secure to all its citizens “justice, social, economic 
and political’. If the Constitution as finalised in 1949 had gone out of date with 
regard to the mechanism for achieving economic justice and if for that particular 
purpose certain fundamental duties are also impliedly prescribed. for certain categories 4 
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of citizens who must give up certain fundamental rights with a view to impart 
legitimate social content to law rather than take to petty quibbling about what is 
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“or is-. not in the public interest Article 31C would justify itself even more purposefully 
than Article 14 for instance which being a negative commandment yields negative 
conclusion without achieving the positive content of ‘equality’ or ‘equal protection’ 


The fact remains that the property owner who is getting deprived of his property 
on the basis of the requirement of State for public purpose will have a very different 
conception of public interest than the bustee people who will be rehabilitated on 
the same property to be developed by the State for the purpose of removal of 
congestion and insanitation. It is pointed out further that the concept of human rights are 
meaningful only when these are enforceable and 31C is only a modest exercise in 
such enforceability; again if the constitution has been amended to provide for 
"Constitution-breaking Law” that law is also Constitutional in reality having had 
the requisite support of the parliamentary majority etc. as envisaged in Article 368. 
It is also apprehended by Mr. Palkivala that subordination of fundamental rights to direc- 
tive principles is but a means to destroy yet another. basic element of the Constitution. 
Once again it all depends on the manner in which we appreciate or appraise our 
concepts. To me for example the dignity and freedom of individual which constituted 
apparently the basic foundation of our constitution could be meaningful only in the context 
of substantive and enduring achievement of justice, social, economic and political. \f we 
have given our citizens right to acquire, hold and dispose of property we have also 
provided for reasonable restrictions being imposed by law on the exercise of rights 
in the interests of the general public etc. apart from providing for compulsory acquisition 
or requisition of property for public purposes, or wholesale deprivation of a person 
in respect of his property by authority of law. Article 31C merely provides for 
specific purposefulness of the control being exercised by the State on the economic 
system and the interstices or processes of production as well as the material resources 
obviously required for such production to go on with the basic objective of being 
distributed as equitable as possible: one could be happier if the terms of Article 41 
had also been brought on to part IIl of the Constitution thereby rendering enforceable 
by the Courts the right to work. To me such rights alone make for the dignity and 
freedom of individual. There is no wrong perpetrated therefore if the directive 
principles ,of State policy have been elevated to the status of fundamental duties of 
the Executive vis-a-vis fundamental rights of the Citizens. There Is no basis either for 
generalising in sweeping fashion that the 'touchstone' of fundamental rights will not 
be available for testing the validity of laws embodying ‘injustice’, ‘unfairness’ etc. 
Seven Freedoms/Rights continue subject to limitations ordained in terms of compulsive 
social changes desired by the legislators : 31C is due authorisation for imposition of 
such limitations. No absurdity is involved in prescribing this methodology of change 
as in the alternative of a cataloguing of cases requiring qualified application of the 
Freedoms/Rights: the practical difficulty in spelling out the classes or cases or 
wa circumstances in this regard is too glaring to be ignored in respect of a constitutional 
e \document which receives hardly any approbation for its sprawling length or ungainly 
pr even before Mr. Palkhivala has given his pessimistic program for “face lifting' 
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of the constitution. It is also painfully misleading to suggest that Article 31C authorises 
confiscation of poor man’s property since explicitly the relevant clauses ‘of Article 
39 reveal their bias against concentrated affluence which would ipso facto suggest 
the pursuit of common good in terms of equitable resource distribution. Similarly 
misapprehension of executive action resulting in smothering of rights distinct from those 
relevant to the specified principles of Article 39 is not logical since Article 32 remains 
unimpaired with the Supreme Court striking down the second part of Article 31C. 
But then even as Mr. Palkhivala laments that ‘Article 31C has damaged the very 
heart of the constitution there is nothing to prevent him from recalling’. 


"Liberty lies in the hearts of men and women; when it dies there no constitution, 
no law, no court can do much to help it”. 


* + * # * 


Mr. Palkhivala argues that “no esoteric test is required to discern the essential 
features of our constitution, and that guidance is afforded by the preamble. It is 
our contention that Article 31C is directly traceable to the basic elements of the 
preamble which have their echoes in Directive principles Articles 39 (b) and 
39 (c) : the authentic voice’ of our Constitution but in the realm of amendability 
deriving its validity from the popular will there is no getting away from the 
statement of values made by Justice Ray (now C.J.) “To find out essential or 
non-essential features is an exercise in imponderables’’. Clauses (a) to (d) of 
proviso to Article 368 deal with obviously important features of the Constitution 
which are amendable : Article 368 itself can be amended in term of its proviso 
(e) and this must be contrasted with Article V of the U.S. Constitution, Section 
128 of the Australian Constitution and Section 50 of the Irish Constitution. Here 
is no denying that a ‘controlled’ Constitution can well become ‘uncontrolled’ by 
virtue of the amendment of the Article conferring the power of amendment. 


Article 31C does not delegate any power to the State Legislature to amend 
the Constitution. But if Mr. Palkhivala thinks that such delegation is implicit in the 
Article, it is submitted, that he has paid adequate attention neither to the terms of 
the Article nor to its proviso which stipulates Presidential assent i. e. the 
cognisance and due consideration by the Central Cabinet : by removing fetters on 
the powers of the State Legislatures to give effect to some directive principles of 
state policy no powers con possibly be created to abrogate fundamental rights vide 
Article 14, 19, 31, but then Mr. Palkhivala's declared position is that these rights 
have been completely taken away by Article 31C within its field : 


* * * 


Article 30 of the Constitution gurantees the right of minorities whether based 
on religion or language and administer educational institutions of their choice. f^ A 
The 25th Amendment reaffirmed and enlarged this right by inserting a proviso to} 
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"Article 31 (2) to the effect that in making any law providing for the compulsory 
acquisition of any property of an educational institution established and administered 
by a minority vide Article 30 the State shall ensure that the amount fixed by such 
law for the acquisition of such property is such as would not restrict or abrogate 
the right guarantered under clause (1) of Article 30. But Mr, Palkhivala argues 
that Article 31 C has jeopardised minority .right (Article 25-30) by superseding 
Articles 14, 19 & 31 with reference to the specified directive principles. | am afraid 
by saying this if Mr. Palkivala implies the possible onslaught on the entrenched 
monopoly capitalism he is quite correct in his anticipation only | am unable to 
agree that monopoly capitalist should remain untouched just because he belongs to 
a religious or linguistic minoriry, secondly replacement of the word compensation by 
the word ‘amount’ in Article 31(2) indicates the abolition of the theory of ‘Just 
equivalent’ of the property taken away by the state : further deductions or induction 
on this account is hardly necessary in terms of the implications of the proviso to the 
said Article. It is not clear again how the right under Article 26 is affected either 
by the said proviso or Article 31C for that matter. It is unfortunate that Mr. 
Palkhivala has chosen to carry sustained argumentation on the basis that Article 
31 (1) has been abrogated by Article 31C since the purpose for which Article 
14, 19 & 31 was negatived or neutralised relates to the principles such as are 
constitutionally characterised as “fundamental in the governance of the country”. 


In other fields of endeavour of the minorities i.e. where there is no trespassing 
on the area delimited by Article 39(b) or 39(c) the fundamental freedoms can be 
invoked successfully: there is no dearth of appreciation of the delicate balancing 
of private and social interests involved, but this gives no ground for sweeping 
generalisations ; in the absence of the second part of Article 31C the protection of 
Judicial review is available unless suspended in terms of Article 359 read with 
Article 32(4).' Again the ‘validity of a law as defined by Article 133(a) relates to 
the rights on which the citizen or person can base his claim of ‘infringements’ or 
‘violation’ and if 31C has now redefined the character or revised the ambit of the 
said right(s) the extent of contravention vide Article 13(2) is modified accordingly 
and deprivation takes effect by ‘authority of law’ vide Article 31(1) to this extent 
alone Leges Posteriores priores contrarias abrogant. 


It is good to note that the instances of ‘strident injustice’ cited by 
Mr. Palkhivala will gladden the heart of a socialist who does want that the expropriators 
be expropriated’ innocent third parties notwithstanding: Nullus Commodum capere 


. potest de injuria sua propria. 
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Amended Constitution of China ° 


‘Article 1 now reads “The peoples Republic of China is a socialist stato of 
the dictatorship of the proleteriat guided by the working class” : this implies replacement 
of ‘peoples democracy” by ‘proletarian dictatorship’ Article 2 now refers to the 
communist party ‘the core of the leadership of the entire chinese people (and not 
‘core of the revolutionary cause, leadership’) Article 16 of the amended Constitution 
places the National Contress under the control of the communist party, ‘the supreme 
arm of the states authority: obviously the party is now supreme and this is reflected 
in the state bodies down to the local revolutionary committees dominated by the alliance 
of workers, peasants and soldiers. The President's office stands abolished and is substituted 
by a sort of collective Head of the state rendered explicity powerless in terms of 
Article 16 but endowed with Presidency’s privileges : the standing committee 
of the national (Peoples) Congress. All semi-independent bodies have either been 
abolished or brought under party control. With such controls being established any 
dispute relating to interpretation of Marxism declared to be supreme "in all areas 
of the superstructure" could blossom into hundred flowers “strictly within the limits 
of the Marxist garden”. The accent indubitably is on unity and partisanship in 
favour of building socialism but the inclusion of the right to strike in the event of 
leaders measuring their authority lends surprisingly vigorous recognition to a concept 
of liberty till recently underrated. The Fourth National Peoples Congress reportedly 
yields the objectives “to hound the reactionary classes, wipe out the counter revolution 
and defend the country against subversion and attacks from enemies from outside”. 
China’s rational strategic posture in the 1980; is likely to be purely deterrent to 
ensure national security. In any case the value judgement of the party leadership being 
the only authority in public life has been rendered. more important than ever. 


A law on women's rights has been in the Italian parliamentary life since l 
1971: its object is to remove Inequality where joint ownership separation etc. are 
concerned ; there is a school of thought in Holland which believes in setting up.a 
Ministry for Women's affairs, a number of laws make Swedish women the equal of 
men legally but the new constitution of Sweden which takes effect on Januar} 
1, 1975 allows male heirs only to come to the throne ; Danish feminism a ploneering 
institutionalised effort lacks still ‘a truly representative showing for women in the 
nation's key sectors: United Kingdom, derives dubious satisfaction in getting 
^Thatcherated'; the legislative possibilities open to the Authorities in West Germany 
for helping the ‘Kinder, Kuche, Kirche’ women achieve equal rights are still discounted; the 
liberationist of Belgium await the ‘inevitable hours’ June 26 to July 4, 1975 in the 
Mexico City (the venue for the U. N.—sponsored conference) as the turning point in 
terms of liberalised abortion law and ‘equal jobs, equal pay’: the slogan of the 
Unified Feminjst party being ‘Choose your own party but vote for a woman’. 


es 
Ratification of the Equal Rights Amendment has been stalled to a large e . 
the amendment which was approved by Congress in 1972, if ratified would go ay 
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a long” way in eliminating discrimination on the basis of sex in United States 
( equality of rights under the law shall not be abridged by the U.S. or by any 
State on account of Sex”). Age for Adulthood in many States is 18 for women 
and 16 for men. The need for accepting women as adults at the age of 16 is 
obvious. Similar revision would be called for in terms of the proposed amendment 
in such areas as marriage rights, business rights, jury duty, prison sentences, 
animony, divorce, child custody, job rights etc. The amendment will be passed 
probably during 1975 but women in the U.S. had been hit particularly hard by 
(i) loss of jobs in industry which were obtained on the basis of suits filed in 
terms of Civil Rights Legislation of 1964; (ii) inability to share equally the right 
to abortion granted by the Supreme Court in 1973 as well as forced sterilisation 
which is being encouraged by the Health, Education and Welfare Department ; 
(iii) worst economic crisis since the great depression the real wages having failed 
drastically accentuating the crisis for working women who made an average of 60% 
of mens' salaries; (iv) elimination of social services in terms of "cut backs" 
threatened by President Ford. 


The ILo estimates yield optimistic projections about the number of women 
gainfully employed: 46 million in African countries, 180 million in East Asian countries 
142 million in South Asia representing appreciable increase since 1970 in each case. 


The Govt. of India appointed a committee on the status of women in september 
1971 which had finialised its «report in three years and three months reportedly 
recommending inter alia that (i) a unit should be set up in each state to attend to 
matters concerning women's welfare and that the work of such units should be 
co-ordinated at the level of the Central Govt. (ii) Statutory women's Panchayats be 
set upto look after women's and children's welfare in the villages. These bodies 
should bridge the communication gap that exists inspite of the many rights which 
have accrued in terms of the special marriage Act 1954, the Hindu Marriage Act 
1955, Hindu succession, Adoption and Maintenance Act 1956. 


. X X X X X 


EQUAL OPPORTUNITIES COMMISSION : 


The new sex discrimination Bill introduced in British Parliament effectively 
outlaws sex discrimination in public. lt will be henceforth illegal to discriminate 
against the woman who wants a loan for a mortgage or wants to use recreational 
facilities or visit places of entertainment. An aggrieved person can apply directly 
to the Courts, and in employment or related cases to industrial tribunals. Courts 
will have the power to award damages including damages for injury feelings. But 
the proposed Equal Opportunities Commission would be responsible to the Home 

> «Secretary and have the power to carry out the law in the public interest. The Courts 
e Will also have power to order injunction and to grant declaration of rights. Any one 
who believes he or she has been discriminated against can ask for information from 
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the alleged discriminator. It is estimated that the cost of the Equal Opportunities 
commission would be 75000£ in the first year but this could rise to 2.25 million 


pounds in about 3 years. 


In /nternational women's year Indian women can perhaps urge adoption of 
similar measures with a view to having firm legislation for equal opportunities 
being provided and thereby rendering the directive principle of policy in the matter 
valid and meaningful. 


X X X : X X 


Misa & the Supreme Court 


The constitutional validity of the Maintenance .of Internal Security Act 1971 
(Act no. 26 of 1971) was challenged in several petitions before the Supreme 
Court on the grounds that (i) the law of preventive detention is unreasonable thereby 
violating Article 19; (il) the Act violates Article 21 because the guaranatee of a right 
to be heard is infringed (iii) the Act does not law down the just procedure for 
giving effect to Act 22(5) (IV) the Act violates Article 14 because it permits 
discrimination the Supreme Court have given. their findings in Haradhan Saha vs. 
the State Of West Bengal (Judgemeut delivered on 21.8.1974) as follows:— 


(i) Constitution has conferred rights under Article 19 and also adopted preventive 
detention. The. power of preventive detention is qualitatively different from punitive 
detention. An order of preventive detention may be made with or without prosecution 
and in anticipation or after discharge or even acquittal. The pedency of prosecution 
is no bar to an order of preventive detention. An order of preventive detention is also 


not a bar to prosecution. 


(ii) Article 14 is inapplicable because preventive detention and prosecution are not 
synonymous the ‘purposes, the authorities and the nature of proceeding being different. 


(iii) The principles of natural Justice is so far as they are compatible with 
detention laws find place in Article 22 itself and also in the Act. Even if Article 
19 be examined in regard to preventive detention it does not Increase the content 
of reasonableness required to be observed in respect of orders of preventive detention. 
The procedure in the Act., provides for fair consideration of representation the 
opportunity for which could not be equated with an opportuniaty of oral hearing or 
hearing before the court and the procedure of judicial trial. 


It was therefore held that the Act, ‘did not suffer from any constitutional 
infirmity. 
In the Setya Deo Prasad vs. the State Of Bihar (Judgement declared 


on 27.11.74) the supreme court laid down that the constitutional requirement of , 
affording an opportunity to a detenue to make a representation against the order 
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of detention istintended to provide a safeguard against improper or unjustified exercise 
of*the power of detentions and when there is inordinate delay on the part of the 
State Govt, in considering the representation of a detenue and no satisfactory ex- 
planation is offered for such delay, the constitutional obligation is violated and the 
detention is rendered invalid. 


"Law has reached its . finest. moments when it has freed men from the 
unlimited discretion of some rules, some official, some bureaucrat absolute discretion 
is a ruthless master. lt is more destructive of freedom than any of man's other 
inventiontions" (Justice Doglas in United States V Wanderlich 1951). 


In a judgement delivered on 26.11.1974 the Supreme Court laid down 
Khudiram Das V the State Of West Bengal that (1) the power of detention is not 
a quasi judicial power but the subjective satisfaction of determining authority is 
not wholly immense from Judicial review (2) a law of preventive detention which 
falls within Article 22 has also to meet the requirement of Article 14 or Article 19, 
It may be recalled in this connection that the ratio of Gopalan's Case (AIR 1950) 
was that Article 22 is a self contained code, and therefore a law of preventive 
detention does not have to satisfy the requirements of Article 14, 19 & 21, In 
R. C. Cooper V Union of India (AIR 1970) a different ratio obtained and it that 
though a Law of preventive detention may pass the test or Articls 22 it has yet to 
satisfy the requirements of fundamental rights such .as Article 19. In Sambu Nath 
Sarkar V the State of West Bengal (AIR 1973) it was that though cooper's dealt 
with the interrelationship of Article 19 and Articie 31, the basic approach 
to construing the fundamental rights adopted in this case held the major premise 
of the majority in ‘Gopalan’, case to be incorrect. In Haradhan Saha V State Of 
West Bengal (mentioned above) the S.C. in fact proceeded to considerthe challenge 
of Article 19 to the validity of the. MIS Act and held that the Act did not violate 
any of the guarantees of article -19.- Indeed the supreme court removed -all doubt 
in the matter by declaring in Khudiram Das V State Of West Bengal that the 
decision in Hardhan Saha's case" must be regarded as having finally laid at rest 
any question as to the constitutional validity of the Act on the ground of challenge 
under Article 19". 


An interesting side light was provided by a decision dated November 22,1974 
of Delhi High Court in terms of which the order suspending for a period of six 
months the rights of a certain class of detenues to move Courts restricted the 
enforcement of fundamental rights but did not take away the need for compliance 
with the mandatory provisions of the MISA and that in this connection malafides 
or irrelevant or non-existent nature of the grounds of detention could still be questianed. 


The MIS (Amendment) ordinance 1974 stood repealed where the 
conservation of Foreign Exchange and Prevention of Smuggling Activities Act 1974 
«came into being having received Presidential assent on 13.12.1974. This Act provided 
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for preventive detention to ensure effective prevention of smuggling activities ih 
vulnerable to smuggling: the enactment had not come a day too soon. e 
LI + + + * 


Solatium and the Supreme Court 


Section 23(2) of the Land Acquisition Act provides that in addition to the 
market value of the land in every case a sum of fifteen percentum on such market 
value must be awarded in consideration of the compulsory nature of the acquisition”. 


The solatium was done away with in Bombay when the Bombay Improvement 
Act was passed in 1898. It was done away with in: respect of Calcutta 
properties when the Calcutta Improvement Act was passed in 1911. in the face 
of vigorous protests from land owning interests. The punjab Act of 1922, the 
Madras Act of 1950 followed suit without reservation while in the Act of U.P. 
1919, Delhi 1937, Nagpur 1937 and Bihar 1948, the same rule was substantially 
followed. The Local Finance Enquiry Committee had also recommended its abolition 
in order to facilitate slum clearance. It was only in Bengal that the solatium was 
restored in 1922 at the instance of the land owning interest. Solatium was justified on 
the ground that while the market price is a fair return for the willing seller, 
solatium is necessary to overcome the reluctance of recalcitrant. But the difficulties 
obtaining in the case of urban land do not justify this assumption. The supply 
of urban land is highly inelastic; it is governed by the principle of monopoly or 
quasi-monopoly since one parcel of land is not geographically quite the same 
as another and speculators often buy large tracts of land and hold them for a 
rise and its value rises automatically with growth of a town or an increase of 
urban concentration to which the individual owner makes on contribution at all. 
It would be wholly wrong to say that two pieces of land could be similarly or equally 
situated attracting different enactments. On the contrary different enactments are 
attracted in view of the different situation spelt out by town planning requirements. 
The growth of value is a sort of unearned increment which, though a social product 
is appropriated -by the individual owner in the form of market price paid to him. 
An additional benefit in the shape of solatium is therefore wholly unjustified. In most 
cases the ancestors of present owners have purchased parcels of land for a song and 
yet market price of land within the area had been assessed at very high prices even 
excluding the value of structures and fixtures compensation for loss of earning, cost 
of removal etc. Regard being had to his own original cost and the contribution which 
Society has made to the increase in value of the same land even the market price paid to 
him is much more than a fair price for the owner. big or small. |n the case of Improvement 
Trusts or Development Authority the argument for abolition of solatium is strengthened 
by the fact that the Trusts etc. throw from 40% to 45% of its acquired land into streets and 
parks and uses only the balance as salable surplus. These were the raison detre for the inser- 
tion for example of paragraph 9 of the schedule of the Calcutta Improvement Act. [lt 
was inserted by section 74(c)(i) of the Calcutta Improvement Amendment Act 1955].: 
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: No. Supreme Court Judgement reported in A.I.R. 1973 Vol. 60 (page 689) | have perused 

_ this judgement. | beg to submit that the Judgment which relies heavily on Balammal vs. 
State of Madras cannot be the last word on the subject (cf the fate of the ratio of 
Golaknath case). |n Madras city also, in terms of its Improvement Trust Act, lands 
were compulsorily acquired without payment of solatium but this was held discriminatory 
and therefore void under Article 14 of the Constitution in view of the fact that 
solatium would be awardable if the lands were acquired under the Land Acquisition 
Act. The basis of Supreme Court Judgement seems to be that if the existence of 
the two statutes would enable the State to give one owner different treatment from another 
equally situated the owner. who is discriminated against can claim the protection of Article 14. 
Now Article 14 reads “the State shall not deny to any person's equality before Law 
or the equal protection of the Laws within the territory of India”. \n terms of Article 
12, the State includes authorities on whom powers are conferred by law. It comprises 
bodies created for the purpose of promoting interests of the people vide A.l.R. 1967 
Supreme Court 1857. Article 14 is a command of the constitution to the State (1 e. 
Improvement Trust in this case) as a matter of public policy with a view to implementing 
its object of ensuring equality of status and opportunity for all. (and not for ‘owners’ 
only) which every statutory authority is by its statute expected to do. It must also 
be borne in mind that in a Society of unequal ‘basic. structure it is wellnigh 
impossible to: make the laws suitable in their application to all persons alike. The 
State has therefore the power of classification on a basis of rational distinction. 
What is important is : there must’ be nexus between the basis of classification and 
the object of the Act under consideration. The ‘basis of: classification may be historical 
geographical “in view of difference in time of difference in the nature and incidence 
of particular rights. Every classification is -in some degree likely produce some 
inequality and mere production of inequality us not enough to infringe Article 14. The 
Law of Improvement Trust «vide paragraph 9 of the schedule referred to in Section 
71 of C.l. Act deals equa//y with members of a well-defined class viz. land owning 
class and is not open to.the charge of denial of equal protection on the ground 
that it has no application to other person's i.e. owners who are not effected by 

C./.T: Schemes. This was enunciated by Supreme Court itself (A.|.R. 1951 S.C. 318). 
-The intelligible .differentia in the. case of Improvement Trust is that the Improvement 
Trust represents the march of State (as defined in Article 12) in a particular sphere 
_ ke. Town planning and this must of necessity discriminate between land required for 
its: purpose and the land not so, required and accordingly redistribute the burden of 
planning and improvement.between the various owners -in terms of non-payment of 
statutory allowance or levy of betterment fee- and even in the case of land it 
acquired : it extends the benefit in terms of Section 81 (2)(b), the benefit of prior 
right to take on,lease or to purchase such land fully developed by the Improvement 
Trust in terms of General Improvement Schemes. There is, thus, a reasonable relation 
between the basis of classification and the objective of the C.l. Act and its schedule. 
e The emphasis of the Indian constitution cannot- possibly be on the interest of the 
e Owner who is.envisaged as looking. wistfully to his neighbour who gets 15% allowance 
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in terms of the Principal Act eluding, by the grace of some invisible providence$ thp 
grasp of Improvement Trust. Such solicitude for solatium or emphasis is not «warranted 
by the latest finding of the Supreme Court (vide the 25th Amendment of the 
Constitution) on Article 31C (the new Article) viz. that no law made in furtherance 
of two of the directive principles of the constitution. could be declared void on the 
grounds that they were inconsistent with or abrogated or abridged fundamental 
right to equality before law freedom of speech and property. The directive principles 
which thus override the three fundamental rights are the distribution of ownership 
and control of the material resources of the community to subserve the common 
good, and the prevention of concentration of wealth and means of production to the 
common detriment What 1s compulsory acquisition but one of the many ways for 
ensuring distribution of the ownership and control of the material resources and the 
community to subserve the common good ? 


The objectives of the two Acts concerned are also different. The Land Acquisition 
Act was passed to formulate law for the acquisition of land for public purposes and 
for companies and for determining the amount of compensation to be made on 
account of such acquisition whereas the Calcutta Improvement Act was passed to 
make provision for the improvement and expansion of Calcutta. The modus operandi 
for the said improvement iucluded c/earing bustees, executing improvement schemes 
including scheme for the rehousing of persons displaced and acquiring land for these 
purposes. The Board of Trustees was accordingly ;nvested with special powers for 
carrying out the objectives of the Act. The deletion of the clause relating to solatium 
which found a place in L.A. Act bears very reasonable relation to the objective of 
C.LAct While the former dealt with Land Acquisition in general, the latter dealt with 
Land Acquisition for certain specified purposes which has a bearing on the life of 
community or communities as may be circumscribed by the areas of operation of the 
particular statute. The C./.T. is ‘State’ within the meaining of Article 12 of the Indian 
Constitution, its pre-occupation is not with the entire territory of India. A parce/ of 
Indian tetritory has been carved out for C.1.T. for special treatment and a reasonable 
classification has been made on the basis of which some landlords will be better 
of worse off than before. |n a Society, which is ridden by inequality this is rto 
discrimination at all. 


| would like to conclude this point by refering to a judgement of the Supreme Court 
delivered in J. Pershed vs. . Administrator, Supreme Court Appeals 1962 ( where 
the application of Article 14 was an issue). “If law failed to take account of unusual 
situation of pressing urgency arising in the country, and of the social urges generated 
by the patterns of thought-evolution and of social consciousness which we witness 
in the second half of this century, it would have to be written down as having 
failed in the very purpose of its existence. Where the legislature fulfils its purpose 
and enacts laws, which in its wisdom, is considered necessary for the solution of. , 
what after all is a very human problem the tests of "resonableness" have to be , 
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vjewed in the context of the issues which faced the legislature. In the construction 
of such laws and particularly in judging their validity the Courts have necessarily 
to approach it from the point of view of furthering the social interest which it is 
the purpose of legislation to promote, for the Courts are not, in these matters, 
functioning as it were in vacuo, but as parts of a society which is trying, by 
enacted law, to solve its problems and achieve social concord and peaceful adjust- 
ment and thus furthering the moral and material progress of the community as a 
whole”. Some jurists appear to think however that the reasonable differentia indicated 
as above would be desrtructive of ‘protection’ given to owners by Article 14 and 
observe: “The States would only have to constitute separate acquiring bodies for 
each city or Division or indeed to achieve one special public purpose and lay down 
different principles of compensation’. In the first place we have got to decide whether 
the owners required any ‘protection’, secondly we have to identify the objective of 
the state as well as the various constituents of ‘public purpose’; the urgency and 
economies of a scheme and the social interest which must override vested individual 
interest. Thirdly if conditions differ as between cities, the mode and content of 
deprivation or restriction on the right to property, cannot be ‘equal’ and hence 
owners of land throughout the territory of India cannot be 'equally protected'. By 
giving the local authority the status of a State vide Art. 12 the aforesaid distinctions 
or classifications have been clearly envisaged. 


- Another point relates to indirect taxation of unearned increment va solatium. 
The Supreme Court appeared to be of the opinion that since there was nothing to debar 
the State from taxing unearned increment there could have been a statute taxing 
some owners of land leaving untaxed others ‘equally’ situated but as this will 
imply discrimination taxation has not been resorted to: similarly, deletion of 
solatium is also discriminatory and should not be resorted to. This argument suffers from 
two fallacies: In the first place, land comprised in an Improvement Scheme and land 
not so comprised are not equally situated from the point of view of Town Planning, as has 
been pointed out before, one parcel of land is very different from another. The second fallacy 
relates to the assumption that deprivations of so/atium is a form of taxation. The concept 
of taxation would imply there is a guid pro quo between the authority levying the taxation 
and the tax-payer. Here the consideration is different: the consideration is the 
nature of the scheme executed by any Improvement Trust an area 
development scheme is expected by its very nature to be self-financing. It is a 
part of the modus operandi of any Improvement Scheme being executed by 
any statutory body. This has nothing to do with the general principles of taxation 
followed by a Central or State Government. No ‘direct benefit’ for owners is 
envisaged in any improvement scheme. Again the form and objective of state action 
has not been given due weight: the objective is not to lay down different principles 
of compensation but to pursue urban development without tears: the high cost of 
acquisition may deter Trustees from adopting a scheme in the first instance. Meanwhile 
at a time when the word 'compensation' has disappeared from the Indian constitution any 
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dispute about differing principles is an exercise in futility. Besides if we carry the 
concept of “equal protection" too far in favour of affected owners of Jand their 
neighbours may well complain that there has been discrimination in keeping them 
out of development scheme or else the owners may complain that in taking their 
land the state is victimising them: depending as the whole thing does on the 
‘philosophy’ of owners. We are happy to report that the Land Acquisition West 
Bengal amendment ordinance 1975 has setthe ball rolling infavour of radicalisation of our 
approach to landlord: by section 3 of tha Ordinance the provision for payment of 
solatium has been deleted w.e. f 25.1.75. No time should be lost in giving effect 
to the objectives of the Twenty-fifth Amendment: the West Bengal Government 
deserves to be congratulated on seizing the initiative in the matter of bringing L.A.Act. 
into accord with the provisions of the constitution. 


The Thirty-third Amendment _ 


A notable amendment of the Constitution of India during 1974 is the 33rd 
amendment in terms of which Articles 101 and Article 190 were amended to provide 
for cases such as were in evidence in the State of Gujarat during the agitations 
launched by the Opposition Parties (when some Members of the Assembly were 
forced to resign) in order that involuntary resignations submitted by Members of 
Parliament/Assembly under duress are not given the automatic sanction of the 
Chairman of the Speaker as the case may be without due inquiry or scrutiny of the 
information received in the matter. The amendment is a sad commentary on the state 
of affairs in the country where the aim of ‘democratic’ agitations is to subvert 


democracy; if the popular representative are forced against their will by frenzied mob. 


to give up their seats in the legislature qualitatively this is hardly distinguishable from 
the elections being rigged since in either case the will of the people fails to find 
legitimate expression. : 


The Thirty-eighth Amendment 


We have on our hands now the 38th amendment of the Constitution which hés 
given birth to the 22nd state of the Indian Union. Leaving behind the Government 
of Sikkim Act of 1974 the Constitution 38th Amendment Bill seeks to give effect 
to the unanimous resolution of the Sikkim Assembly and to allow one seat in the 
Lok Sabha and one seat in the Rajya Sabha to the new born State. The Bill 
provides for special powers of the Governor (as in the case of Nagaland, Andhra 
Pradesh, Gujarat etc.) with a view to securing not merely peace but also equitable 
arrangement for economic advancement or different sections of the population of 
Sikkim. The point to note is that the said powers of the Governor is to be used under 
the orders or directions of the President which must necessarily be passed or given 


on the advice of the Central Cabinet who, in their turn are answerable to the e, 


Parliament. The criticism of some of the Opposition Parties that the said powers have 
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f&duced Sikkim : to less than a State is as misconceived as the sympathy for Chogyal's 
offide sought to be protected unner ‘the aforesaid - 1974 - Act is unwarranted. The 
institution of Chogyal cannot continue. in the emergent revolutionary situation since 
the said institution is no longer the ‘lengthened shadow’ of the individual: (s) comprising 
it. A significant constitutional aspect is the power of the President remaining: unimpaired 
to consult Supreme ‘Court in terms of Article 43 of' thé' Constitution in respect of any 
matter arising out of Treaty or Agreement etc. relating to Sikkim already entered "into 
or executed (i.e. before the date of effect of the: 38th Amendment) which might 
give .rise to some dispute or the other in the near future: this provision is ‘a tribute 
to federalism under which a political “question -.arises only to’ be resolved’ sooner or 
later. into a judicial- question of- De Tocqueville). ‘There is no dearth of acclamation 
for the insertion of Article 371. (F) in^ the: Constitution of ‘India. poe due ps 
x x + l s i 
The major event of 1974 is explosion by -!India of:its first nuclear devicé 'on 
the 18th May 1975: United States, U.S.S.R., -United . Kingdom, - France» and ‘China 
have already become nuclear. powers between 1945 and 1964 “' their" monopoly” has 
become ‘monopolistic competition’ while there is scope for debate on' the economic 
and social utility of nuclear research for peaceful purposes which must inevitably be 
pursued with vigour by the World's 6th- nuclear power there' is hardly :any doubt 
about.improvement of. Indian .status in the hierarchy of. International -Legal-relations. 
There must be many who may develop: ‘political: lockjaw^ while reacting tó'-the 
fall-out Despite the Charter. of United Nations and. initiatives shown -by the ' Geñeral 
Assembly in terms of Unity for Peace Resolution Justice and góod conscience at 
International level .continue to be based on prestigious possession: of nuclear reactors 
and all that goes with nuclear “technology. ' There. is no getting away from the fact! that 
much- effective Demand is vouchsafed in terms .of: expenditure on--huclear research 
already incurred between 1961 to: 1974 viz: Rs. 307.73 crores.as also the projected 
outlay for the Sth Plan Period viz. Rs. 236.43 cores exc/usive of expenditure being 
incurred- on' space research. 


e * 
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End of the Beginning | ZB o 


The endless war in South Vietnam, let us hope and pray has taken: a turn 
towards ‘ending for ever with the ' battle ` for Saigon reaching thé“ Crescendo of 
President: Thieu's resignation : the collapse of south Vietnam appears ‘to ‘be a ‘matter 
of few months. As the American Journalist admit “thirty years ‘after the” start ‘of 
Indo ‘China War, in which nearly ` zy thousand ' Americans died and the” United 
States spent 150 billion Dollers'' | no ‘coherent policy is in sight. There ` has been 
interesting offshoots of ‘the vast human ‘tragedy’ that ‘has befallen friends of "America 
in Vietnam at Cambodia. One is undoubtedly the decline in the reputation ‘of the 
| 
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Secratary of the State Henri Kissinger seemingly retreating into oblivion dispute Jis 
diplomatic triumph symbolised by the París Peace accords initialled by him on” the 
23rd January 1973. The other is the protestation by the President of United States 
regarding encroachments by the Congress on executive function being illustrated by 
(i) congressional cut-off of aid to Turkey after the invasion by Turkey on Cyprus 
(ii) congressional insistence on Trade Relations with Soviet Union being subject to 
liberalisation of Jewish Immigration and (iii) . congressional enquiries into alleged 
abuses of C.I.A. at home and abroad. The aforesaid points are now being made by 
the President in the context of cutback by Congress of military aid to Saigon and 
congressional ban in July 1973 against availability of funds for further United States 
military intervention in South-east Asia and similar curtailments of President's capacity 
in respect of military moves by the War Powers Resolutions passed over a Nixon veto 
( November 1973). 


It is generally recognised that even more than the resignation of Nixon in 
August 1974 in the context of Watergate affair it is the long drawn American National 
dispute over the continuance of the Vietnam Conflict had thrown into bold relief the 
use and abuses of the powers of the American Presidency being identified by some 
for a long time as potential dictatorship. Those who argue for change-over to a 
Persidential system of Government should have, let us hope, had by now their lessons 
in the manner in which American themselves have gone about seriously putting 
fetters upon the powers of their President. lt is also to be noted that impeachment 
required majority vote of the House of Representatives followed by trial before. the 
Senate with the Chief Justice presiding in which the 2/3rd votes must be registered 
for conviction was rather difficult to attain and in the single instance provided in 
the matter in the American History the Senate failed to impeach by one vote. Now 
the lessons of Vietnam War where successive Presidents have flouted popular will 
as well as morality should make advocacy for adoption of the American system in 
India less than credible and hence liable. to reasoned rejection. 


SUDHANSU DAS GUPTA: 
Editor-in-chief 


Note :— Sad day for the Bar in any Case! 


There is in effect the urgent need being highlighted in the Court of Appeal 
of Criminal trial procedure with a view to ensuring minimal truth in the evidence 
sought to be extricated by long and acrimonious cross-examination of police witnesses 
against which very legitimately Lord Justice Lawton complained while dismissing 
appeal against conviction by 12 Bank Robbers not long after Mr. Justice Melford 
Stevenson had attracted plenty of journalistic notice by identifying the maladjusted 
machine’ of the ‘mud-slinging defence’. It is high time that the /awyers’ freedom is 


not abused even as the /maginative policeman is being identified through merciless ~ 


cross-examination. 
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N nen TOME FROM: THE ‘DESK OF THE: EDITORS | 


M D Lour qose ^ - 

In : offering. ‘battle ‘to, the EA movement of the hands of the clock : hands 
which almost „proke, .our ¡heart in two,: we triumphed: only. at .the end; and our. heartfelt 
thanks , must. be conveyed to the, merciful providence. in, the first: instance. We place 
this. Journal ¿in the. hands of. our friends and , comrades with full awareness of the endless 
syllogism of, .c critical premises being hurled at us with the kind offer- of ,export facto 
co-operation. Nevertheless we feel happy. as this, Law. Journal is, a. modest collection 
on current and, important legal issues. written , by¡eminent jurists, dedicated teachers and 
ardent, students... ee coe 
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fe RA gan deu a EIE | 
We extend our grateful adios to SWANA: PRESS for their: isincerest efforts to 
print .the Law, Journal within. a very, short, time.: ¡We .have no Words to express our 
heart- felt thanks to Shri Subir Ray, Shri Gautam , Mukherjee: and our General Secretary, 
Shri Sambhu Nath Dutta: for. their ceaseless efforts, to . bring .. about. early pone 
of, their, Journal. | gak. OESR A E WR 


sm: This «year. our TEM & ‘Forum! Department organised /a «Cinema Show a at Hazra 
Law Buildingwin Co-operation: with .the information. and Public Relation ‘Department of 
— of West Bengal: It has brought our íhe:* WALL MAGAZINE " regularly 

:;Hazra: ¡Branch and:;.also..in Darbhanga.!Büilding »; í now being. remembered as the 
cdd aesthetically vivid. and: intellectually., rewarding . experience of. the year under review, 
we -have: published both :the Souvenir . ‘Law Week'74% and Annual Social. We have 
also .organised a group discussions.among: students. on. the subject!‘ Law & Liberty” at 
Hazra: Road, “Branch. And ‘once the “"wheels:...are- -in-* motion the: suécessors must do 

. better than. predecessors! "coto o 04 5 55. 5 ws 


' We "wish" our "reáders "all “the best for the year ahead: "^" 555 077 
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l Ever since the first. “ever All T India Law Students”. Conference held in - August 
1971 had demonstrated the manifold. possibilities the University College of Law Union 
had been ‘trying to ‘hold anñually a “truly representative function without suctess though 
sincere efforts ‘have been made by them, AL long last we could organise during the 
peric under. .Ieyiew the conference of. the law students. of India in Calcutta, this year. 
To “reflect the dominant interest and expectation of lawyers’ academic . AS wel] as pro» 
fessional our “ Law-Week ’74” was organised under a comprehensive programme, 


' On the 16th December, 1974 at 3 P.M. our beloved Chief Minister Shri Siddhartha 
Shankar Ray inaugurated the, “ Law , Week-"74,”| celebration at Calcutta. University 

ə * Auditorium (Centenary Building). In his shore ‘but persuasive speech he stressed the 
e need for.Practical Training of Law Students: Shri Shankar Ghosh, the Finance Minister 
tof West.Bengal who was-the - Guest-in-Chief ¡on..the".otcasiori,'''¿táte that- all possible 
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amendments of Law' have been jade by^the Government for the easy gor pi e 


Democratic. Socialism. Shri P. K. Basu (A) Pro. Vo, aud Shri Arun Ray (Fi) Pro." 
of Calcutta University were among those who attended ‘as distinguished guests. 


On 17th. December, 1974 All India’ ‘Law Students Conference Objectives session 


was indugurated ‘by Shri Mritunjoy’ Banerjee, the Education Minister, Government of . 


West Bengal who -observéd ‘the problems of the Law Students are many. -The problems 


of legal education in this country’ are immense. and complex. So conference of- this ; 


type: which provides an opportunity ' for dialogue- with the leaders of legal profession 


to strike a -balance` between: their hopes and institutional probabilities is a must for ` 


Law Students. Participants from Belgaum, Poona, Saugar University, Tripura, Jadavpore 
University took part. in’ the. discussion along. with: the ‘students of Calcutta University. 


On 18th and 19th December, 1974, Asutosh Memorial Shield Debate Competetion was 
organised. -Dr. P. B. Mukherjee, Hon'ble. Mr. Justice’S. K.. Mukherjee, Shri Gouri -Nath 
Mitra, Sri Debi Prosad Pal and Prof. P. P. Modak were the Judges of the Competetion. 


The Motion was: THIS HOUSE BELIEVES THAT THE BROTHERHOOD OF MAN ` 


TRANSCENDS. THE SOVEREIGNTY. OF NATION. ~The participants from Dr. R. Ahmed 
Dental Collegé; ` Calcutta, won the Asutosli. Memorial Shield. .On 20th December, 1974 
at 2 P.M. a Symposium on ““Rule-of Law and Demands of Social. Justice” was inaugurated 
- by Dr. P. B. Mukherjee, Former ‘Chief’ Justice of. Calcutta’ High Court.’ Shri Shankar 
Ghosh, Shri Ajit Panja, Shri Kashi Kanta . Moitra and others spoke on ‘the need for 
various amendments of Laws of the constitution for -the purpose of meeting urgent 
demands of Social Justice. Sri Jyoti Basu, Ex-Deputy Chief-Minister of. West Bengal 
and Shri Jyoti. Bhattacharya - ‘however established. the persistence and prerogative of 
opposing everything being done by the present Government, There was an unforgettable 
atmosphere `of confrontation between sincere democrats and restless utopians who are 
forever caught between ends and: means. ‘A very large and very distinguished audience 
lent dignity and effect to the symposium and rendered the Law Week '74 a great success. 


On 21 December, 1974 at.4 P.M. Re-union of the- Past and Present was organised so. 


to provide opportunity for dialogue between the students and members of the bar with 
a view to exchanging ideas on major. issues. ` Shri S. P. Mitra, Chief-Justice of Calcutta 
High Court presided over the celebration and Sri S: S. Ray, the. Chief Minister .Of 
West Bengal was the guest-in-chief. On the last day of “Law Week-’74 ie. on 22nd 
December, 1974 at 5 P.M. 'a cultural Function was arranged for ‘all to. remember as a 
gratifying flourish to” a ‘weeklong solemnity. In the last analysis the success of the 


University College of Law Union is measure of the infinitely varied vitalities of the . 


student community “who. :enforced proprio MEOS the wishes of the vast majority by their 


never-ceasing support. 
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Towards a dynamic Law Faculty : 


Once upon a time the University oneg of Law functioned as an autonomous 
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nua of library and pursuit of collaboration with other institutions and law faculties. 
S 1966 however it has become à department of the University. Like all other 
. departments. the University College of Law has its problems. It has become necessary 
now to suggest immediate solution in. terms of existing resources of the University. 


(C) 


The problems are, taken seriatim for” analysts and cee suggestions : 


1. Our methods are archaic enough to merit review in the light of current 
practice : in terms of which teaching is done by judiciously combining the lecture method 
with the socratic method under which readings are prescribed and cyclostyled materials 
are distributed to the students in advance. The students are required to come to the 
Class after studying the prescribed | materials and to participate in the class room 
discussion that follows. Under this method, the student 'is not merely a passive recipient 
of information but an active participant in the teaching process. It would be necessary 
to make available to students cyclostyled/printed copies of cases and materials in terms 
of prescribed syllabus. The three academic years could be split up into six terms fhere 
being a College examination at the end each , term, eee the three University Examinations 
could be ue as usual. EF saa A 


2 The College Library needs umm "The available copies of important 
books and journals cannot meet. the requirements. of students and teachers. The tutorials 
vand seminars, without which the student-teacher communication is never complete, are 
being rarely held. The cyclostyled copies of prescribed cases are woefully inadequate. 
The sitting arrangements for LL.M. Scholars and ambitious students leave much to be 
desired. There is no documentalist in the Library and as a result no effort is in 
evidence to remove difficulties of the research student, let alone satisfy the modern standards 
of research. EU 

3. We all connive.-at the manner in which the Law Examinations are being 
held bi-annually. There is a sense of cosmic inevitability of desperate means being 
&dopted as the mass media of average success. The solution lies in enforcing a tutorial 
system for groups not. exceeding fifteen, each, and introducing a maximum of seventy 
five students in each section. This would involve increase in the number of teachers 
as well as provision for more class rooms and enhanced subsidy for students Aid Fund. 
This could be done by utilising the resources of-the College without prejudice to the 
right of the University College of Law to-:seek'additional funds U.G.G. or UNESCO. 
There is also the prime need for associating Lecturers in each subject with the external/ 
internal paper setters after enforcing “due uniformity of teaching standards and curricula/ 
syllabi at all levels and in all subjects. Uniformity; could be achieved by arranging 
regular: consultation and meetings among teachers to.be presided over by the Dean of 

. * faculty. The administration must be geared to the expanding needs of teachers and 
e students. There should be adequate staff for keeping registers, records, tutorial exercise 
(000; cyclostyling materials for students and assisting teachers in organising seminars. 


l. 
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357754, «The. ‘system of authority as "it: prevails..now. in| leading. ‘Universities is he 
thé" Dèan of Faculty: is the administrative Head of Faculty as:a whole ; „students as Well 
‘as teachersitlooki upto him. for. leadership and. decision: making. The. Dean is the hyphen 
that. joins “and (he buckle that fastens. the <collegeu Faculty to -.the. University. Indeed, 
Dean and Principal .are one and the same person which implies that there is no dyarchy 
or dualism..in authority. and „the students know „wherefrom ¡exactly . the. decision ., affecting 
their future flows, The item has worked most satisfactorily in ‘Delhi University where 
there are three Professors for only 800 students and the seniormost Professor 18 ‘Dean 
and Head | of the Department’. There ds urgency about the , Proposal to invest the 


ones of the “Principal, University College of Law. with ' the . authority “commensurate d 
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his responsibilities. The discontent among the students about the Standards ‘and’ 


2f] | 


facilities poses danger to “the ¿stability and continuity ‘of the Institution. Only. an Au- 
thority, competent, | suitably empowered and Vigilant | "could tackle the developing situa- 
tion. The Vice-Chancellor could perhaps take necessary action in ‘the ‘matter in “terms 


of Section, EON of the Calcutta University. Act 1966. 
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DE esu ThE teachers, ' ‘Who “are all part-time lecture are mostly” practising lawyers. 
It is possible that: ‘their profession“ is thé major" prés ‘occupation ^: ‘and - teaching’ only à 
diversion. Yet a process of teácher-student communion envisaged by:the Gajendragadkar 
Committee would involve a meaningful dialogue and creative teaching which could 
bring' about, evén in” the büsiest teacher; “a sense” 'of;involvement. "The Dean'of the 
Faculty who is‘ the’ Chairman “of the Faculty" m ‘terms ‘of’ Regulation 5(3) of the Calcutta 
University’ First” Regulations’ 1966" bears” heavy "responsibility" in the’ matter : he: should 
be fully aware of the problems the "teachérs ‘are’ facing’ -in ‘their - day-to- day - work’ ‘schedule! 
In terms’ of ‘regulation’ Md) of the: ‘said Regulations there ‘is! d “clear: duty . óf“ guiding 
research work ‘in “law cast onthe Dean of ‘Faculty: The reséarcher must be provided 
with the’ latest publications”“and jourtials’ from’ all ' over' the “world: “A teacher of Law 
College will not be obliged to maintain his standards unless he is allowed''suitable 
library facilities in this regard. A teacher is a perpetual researcher. It is recommended 
therefore’ that G there should: be '& 'teachér's ‘téferencé | Library; (ii) there’ should be a 
Co Smmittee™ of ‘teachers’ to’ manage ‘the said‘ library and advise fresh’ acquisitions On “the 
basis" of. (a) reports collected by the Librarian’ ‘about: new arrivals: publication in India (b) 
téacher's Ow information on thé ‘subject (c)' guid&lines laid ‘down’ by" the Dean of Faculty/ 


Principal | ‘in thé ^ matter. ^' ^ '- REP: DINE CALI. c MPA cde A aedi 
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yw 3:67 The, Lecturers,of Law College, are, not treated equally;, Some.are paid Rs. 250); 
(consolidated, ) per month, while, .some are allowed jRs. 275/- or Rs. 300/- per month ¡on 
completion. of; 5, years and, 10 years . service respectively, - The retes. were fixed. about, 15 
years ago :, this has, no relation to present day,,costs, or. the labour, expected . from. tho 
teachers;. The ¡Teachers Association ;, of, the; University College: of Law; have. , already 
submitted - ro memorandurg, in in, the; matter ji, Wherein mthe, position: , has been „summed , „up 
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gis |. There isa Ts :case. for: enhancement. ofosalary. of- alloithe -part-time teachers 
«isa mof all-.the: departments: of.:the. University: in general::innthe present «context 
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\ of price level’ and it is easily noticeable that the case for the University 
College of Law teachers in particular is even stronger. It is reiterated that 
if a -part-time teacher of the: Faculty of Arts, Commerce, Science or 

- Technology gets Rs. 150/- p.m. for 4 lectures a week, then a part-time 
teacher of the Faculty of Law should get for 12 lectures a week three times 
of Rs. 150/- ie. Rs. 450/- p.m. on the some arithmatic. 


7. The University of Delhi which has introduced full-time course in Law conducts 
the degree examinations of Bachelor of law, Master of Law, Master of Comparatime 
Law, Pre-LL.M. Course (for other old two-year Law Graduates). This University have 
also provided for supplication in the degree of (a) Doctor of Philosophy of Law 
(Ph. D.) on the thesis (b) Doctor of Civil Law (D.C.L.). 


The Calcutta University has also on its anvil plans for the introduction of 
whole time course. Unfortunately no effective action has yet been taken. The respon- 
sibility of the Dean of Faculty in such matter could hardly be denied. Indeed, the 
Dean must ensure adequate specialisation in developing areas of legal discipline as well 
as equipping the future academic lawyer adequately for coping with the pressing 
demands that the legal profession now presents. There is urgent need again for creation 
of research fellowship for those who have shown marked aptitude in research. But then 
we do not have any Dean at the moment. 


8. The Faculty of Law might keep in view the requirement of the Bar Council 
of India and the recommendations of Committees set up from time to time by various 
Universities of India and other countries for reorganisation of legal education. Our own 
experience is that there is enormous scope for working out a system under which the 
= teachers as well as students could enter a progromme of exchange at home and abroad. 
Universities of India might as well enrich each other in the process. Obviously the 
matter could be taken up only at the highest level such as one would ordinarily 
expect from the Inter-University Board. At all events the Principal/ Dean of Faculty 
could take up the matter in right earnest and open up new fields of endeavours for 
vofaries of legal discipline / profession : the desideratum being active, independent, fearless 
and devoted band of teachers. 


A PRABIR KUMAR BASU 
-SUDIP KUMAR BANERJEE 

Jt. Editor. 

Magazine & Forum Dept. 
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It is the first step in sociological wisdom, to recognize that the major advances 
in civilization are processes which all but wreck the. societies in which they occur :— 
like unto .an arrow. in the hand of a child.. The art. of free society consists first in 
the maintenance of the symbolic code; and secondly in fearlessness of revision, to 
secure that the code, serves those purposes which satisfy an enlightened reason. 
Those societies which cannot combine reverence ‘to their symbols with freedom of 
revision, must ultimately decay either from ‘anarchy, or from the slow atrophy of a 
life stifled by- useless shadows.” eee Symbolism 1927, pee: ) 
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“In younger and more innocent days, with no promonitions of the future, | 
took the time from busy days at the Bar to write occasional articles in the law 
journals on matters of scientific and technical interest, only to experience, in a repentant 
old age, the _unhappy fateof hearing them, on occasion, cited to me in Court in 
support of both sides of the same question. However much the Judge may become 
accustomed and reconciled to such startling. agility of counsel, it requires a larger 
judicial experience than mine to prepare one to face with equanimity the varrying 
implications ‘which may be drawn by dilligent counsel from his own innocent remarks", 


Mr. Justice Stone in 1928 addressing the American Bar Association. 


* “RABINDRA JANMAJAYANTY” PROGRAMME 
AT HAZRA LAW BUILDING - 





Prof. Ajit Kumar Sengupta, Union President Prof. N. C. Ray, delivering a lecture or 
inaugurating Rabindra Janmajayanty Programme Rabindranath & Indian Culture. 
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Distinguished artists in our 
"Rabindra Janmajayanty 
Programme 
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ND 40 siaga jo ugu yjim Buoje 
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Shri Sambhu Nath Dutta, General Secretary of the Union receiving 2nd Prize in 
Inter College Drama Competetion ( Hazra Branch Drama Team won the Prize ) 





A Scene of our drama (Team of Hazra Branch) 
which earned 2nd Prize in Inter College Drama Competetion. 








Drama team of Hazra Branch Drama team of Darbhanga Building 
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The fundamental 
the Indian Constitution could be used not 
only to protect individuals against arbitrary 
state ‘action but also to protect certain 
property rights. 


rights have stood in -the way of socially 
beneficient legislation. Further, the directive 


e principles. cannot be fully implemented “if the 


fundamental rights to property has to remain 
inviolate. Referring to this possibility, 


‘March 1955, Nehru had declared in the Lok. 


Sabha: ‘It is up to this Parliament to remove 
that contradiction and make the Fundamental 
Rights subservé the Sucve Principles” 


The protection to property rights that the 
Constitution provided was clearly demons-- 


trated when in February 1970 the Supreme 
Court struck down and declared illegal the 
first statute that parliament had passed for 


- 


' Amendments 


rights ‘guaranteed by 


The protection of property ` 
rights, which are part of the fundamental 


Fundamental Rights and Constitutional 


e 


—SANKAR GHOSE 
Minister of Finance, Planning and 


‘Development, West Bengal. 


nationalisation of 14 major commercial banks 
on the ground that it was discriminatory and 
did not provide for the payment of proper 
compensation. “This decision gave rise to 
great controversy ; some hailed „it as a 
demonstration of the rule of law as enshrined 


- in the Constitution, but the generality of the 


people denounced it saying that the provis- 
ions in the Constitution, which declared 
property rights; to be fundamental, stood in 
the way of the introduction of radical econo- - 
mic measures. The problem that may arise 
from the protection that the Constitution 


ave to property rights, declaring them as 
.fundamental, 


was partly foreseen by Nehru 
who in May 1961, said that the social ideals 
of the twentieth century should not be lost 
sigh of: amid the eighteenth and nineteenth 
century principles of fundamental rights. 


After the decision of the Supreme Court 
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in the bank nationalisation case was delivered, 


the need for amending the Constitution in 
order to delete the provisions with regard to 


property rights from the chapter on funda-. 


mental rights was felt by many, but such a 
demand encountered the difficulty that in 
1967 the Supreme Court in Golak Nath's 


` case had. held that parliament could not by. 


an amendment of the Constitution abridge or 
curtail the fundametal rights. . In so holding 


- the Supreme “Court, overruled two of its. 
|n 1951 in Shankari ` 
India the 


previous decisions. 
“Prosad Singh. Deo-Vs-Union of 
- Supreme Court speaking through _ Chief 
‘Justice Patanjali Sastri, had held that parlia- 
ment had the power to amend the funda- 
mental rights as embodied in. Part 111 of the 
Constitution, and again. in 1965 it expressed 
the same view in Sajjan Singh-Vs-State of 
Rajasthan. 


-bench in Golak Nath's . case, observed that 
under the ‘Constitution 
rights had been given a transcendental - posi- 
tion - which . had placed. them beyond the 
reach of parliament. 


sion of the erosion of the right to property it 
was necessary to call a halt in the matter, but 
added; “Our Constitution accepted the 


- theory that the right to property was a funda-. - 
-mental right though, -perhaps, it was an error. 


to do so if socialisation was declaréd". Five 
other judges of the ‘elevenmember | bench in 
Golák  Nath's case - dissented “from the 
- majority decision. . - 


~ 


In Golak Nath's case Chief Justice Subba 


In overruling these two judge-. 
ments Chief Justice Subba Rao, who spoke 
for four other judges of the eleven- -member. 


the fundamental . 
Justice Hidayatullah in 


a separate judgement came to,the same con--- 
clusion and said that as there was apprehen-. 


Rao observed that the demánd to WA the 


fundamental rights would be an. “extravagant - 
But what would be the solution : 


demand”. 
if such a demand was made—which, .in fact, 
was made later by a number of partles ? 


invoking the residuary power of parliament 


to call a ‘new Constituent: _ Assembly for | 


making: a new Constitution or for redically 


changing it but it refrained from expressing ` 


a final: opinion on.the point. 


After the- bank nstondisetion Case the 
next most controversial decision : of 


órder .derecognising ` the princess. - The 


“circumstances in which this order was paseo 


are au mentioned below. 


The central government was committed to 


- The mojority judgement in Golak Nath’s - 
case suggested that the solution might lie in 


the - 
Supreme Court was pronounced in December ` 
1970 when it struck down the presidential 


T 
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a` ‘policy for the abolition of the privy purses E 


Congress Committée- had characterised the 


. Privy purses as being incongruous to the 


concept and practice of democracy” and had 


called upon the government to do. away ` with . 
-them. - - The bill for abolishing the: privy pur- 


ses that the government introduced .in May 


1970 was passed by the Lok Sabha but was - 

lost in the Rajya Sabha by a fraction of a. - 
Immediately. after this the government A 
decided to derecognise the princes by execú- .- 
- tive action,-and this was done by the issuance 


vote. 


of'a presidential order, the validity of which 
was challenged by the princes in the Supreme 
Court. The government claimed that the 


for, as early . as June 1967, the All: India " 


decision to. derecognise the princes was a . 


political one; and that in view of Artlcle 363 .- 


of.the. Constitution. the. matter. was . nonjus- 


 'ticlable. In December 1970 -a full bench of - 
_ the Supreme Court, by a- majority of.9 to 2 
, held that the jurisdiction of the court was not . 
barred and it struck . dd me a 
. Order." an 

The ná: Court. “decision was hailed ' 
by the Swatantra Party:and the Jana.Sangh, 


but after the decision’ Indira Gandhi ~ declared: 


that hotwithstañding. the. seme, the . :govern--. 


ment -was . committed < to: “abolish. the. privy 
purses by: “Constitutional. -means. The-Con- - 
gress(R) and most leftist párties assailed the 
Supreme- ‘Court: decision saying.‘ that the 
Supreme Court had.set ‘itself up_ against. the 


‘verdict of the -people- and = that: the-:par- 


amountcy of parliament: over the “courts- 
- should be established . by introducing cons- - 
y titutional- amendments . deleting -the right to 
property, from the list of fundamental one 
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_ In December. 1970 Indira Gandhi: “advised. 
the «President to dissolve the Lok. Sabha. * 


She said that a- fresh mandate from the peo- : i 


ple. ‘Was | ‘necessary to’ effect redical ‘socio- 
economic reforms. * The- Congress(R) faced 


the mid-term poll to.the Lok .Sabha with the. 


programme. that it would’ introduce the cons- 


tituttonal change. necessary. -to effect’ such. 


- reforms “and .it. secured. the requisite two- 
. thirds. majority- for. effecting « such Constitutional 
LIU e p ES T 

.Soon.. after: . the. elections: — the 
Congress(R) - government. at the 


centre”. f 
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right- of: — to amend fundamental 
- rights. had been . negatived. The new 


A -legislation reworded Article.368 of the Cons- 


-titution to^ provide that any law made under 


- it would not attract the provisions of Article 


- 13 which, it was held In .Golak Nath's case, 
barred: parliament's right to alter Or abridge 
the fundamental MS 


HR. Gokhale, the Law Minister, who was 
formerly .a judge, in moving the "bill in the 
parliament said that the amendment intended 
to. make it clear beyond doubt thát parliament 
had - not only procedural .but substantive 


power in respect of Article 368, that as the 
. Constitution was not a. static document it 


could: be amended, and that. in the elections 
.the ‘people ‘had given a massive mandate to 


“the Congréss(R).. to amend the Constitution 
.'to. remove: the impediments in the way of 
“< socio-economic progress. 
|. 1. opposed by.the Jana .Sangh- and Swatantra 
‘and..by Frank Anthony, -the Anglo-Indian 


The bil was 


member. H . M: Patel of the Swatantra Party 
“said that-the bill would bring parliament into 


conflict with the Supreme. Court, and Frank 


Anthony said that parliament was being 
called upon to-do what the. Supreme Court 


. in Golák Nath‘s.case had said that parliament 


could..not'do.- Atal Behari Vajpayee of the 
Jana Sangh suggested that the matter should 


> be referred tó the Supreme Court for its opin- 
are lon or that a referendum should be held. 


_ Siddhartha Sankar Ray ‘and Mohan 
Kumaramangalam, two Union Cabinet Minis- 


ters who had’ been -leading lawyers, gave 
- powerful support.to the bill and pointed out 
that the majority judgements in Golak Nath's 
case showed thát the lessions of the American 


.  brought.-the Constitution - (Twenty- Fourth; 
Amendment) Bill; the object of which “was to 

nullify . the.. effect of-. the : . Supreme ~ - Court, 

a judgement: in Golak:Nath' s Case. ‘wherein the ^ 


e. 
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experience had not been learnt. They 
referred extensively to American judicial 
history in order to show that the Supreme 


Court in America had also eventually to 


recognize the paramount right of the people 
to amend the Constitution. 


Initially President Lincoln as also President 
Roosevelt encountered difficulties with the 
American Supreme Court with regard to this 
matter. By the historic Missouri compromise 
slavery was abolished in America. But this 
compromise was challenged in the Supreme 
Court and Chief Justice Tancy held that this 
compromise was unconstitutional because 
slaves were property and that no man's pro- 
perty could be taken without the due process 
of law in violation of the Fifth Amendment. 
After this decision ^it took", said Siddhartha 
Sankar’ Ray, "a civil war, a Lincoln and an 
amendment of the American Constitution to 
bring America back to sanity". The Thirteenth 
Amendment, which abolished slavery, and the 
Fourteenth Amendment, which guaranteed 
equal rights ‘and equal protection of the 
laws, were passed after:the civil war. 


Later Roosevelt had to face the same difficulty 
that Lincoln had faced. |n 1933 in America 
industrial production was at a very lów ebb 
and there was' widespread unemployment. To 
remedy the situation Roosevelt brought his 
New Deal legislations. — But thé Supreme 
Court of America struck down the New York 
Minimum Wage Law, the Wagner Labour 
Relations Act; and the Social Security Act 
which were part of the New Deal legislations. 
In November 1936 Roosevelt went to the 
country asking the people to support his New 
Deal policies. Roosevelt was re-elected with 


4 


an overwhelming majority ; out of 48 States 
he carried 46 States with him. 

On9 March 1937 after assuming office 
as President, Roosevelt in a State of the Union 
message declared : "The Court in addition to 
the proper use of its judicial functions has 
improperly set itself up as a third House of 
the Congress—a super legislature, as one of 
the Justices had called it reading into the 
Constitution words and implications which 
are not there and which were never intended 
to be there. We have, therefore, reached the 
point as a nation where we must take action 
to save the Constitution from the Court and 
the Court from itself. We must find a way to 
take an appeal from.the Supreme Court to the 
Constitution itself. We “want a Supreme 
Court which will do justice under the Cons- 
titution, not over it.‘ In our courts we want 
a government of laws and not of men. | 
want, as all Americans want, 

an independent judiciary as proposed by 
the framers of the Constitution. That means 
a Supreme Court that will enforce’ the Cons- 
titution as written, that will refuse to amend 
the Constitution by an arbitrary exercise of 
judicial power—amendment by -judicial say- 
so. What do they mean by the words ‘pack- 
ing the Court ?’ Let me answer this question 
with a bluntness that will end all hofiest 
misunderstanding.of my purpose. -If by that 
phrase it is charged that | wish.to place on 
the Bench spineless puppets who would 
disregard the law and would decide specific 
cases as | wish them to decide, | make this 
answer : that no President fit for his office 
would appoint, and no Senate’ of honourable 
men fit for their office would "confirm, that 


kind of appointees to the Supreme Court. 
But if by that phrase the charge is made ° 
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that | would: "appoint. and the .Senate. would 
confirm Justices worthy to sit.beside present 
member.of the court who -understand those 
modern conditions, that | will appoint justices 
who will not..undertake .to  override- the 
Judgement of “the Congress on legislative 
. policy, that.I.will appoint Justices who will 
actas Justles and not as legislators—if. the 
appointment of such Justices; can be called 
‘packing the court’, then | say that | and with 
me the vast majority of the «American people 
favour doing Just iu thing now”. 


b d 


. Soon der thie hie Amanda Süpreme 
Court .reversed' its earlier decisions. The 
previous decisions on.the New. York Minimum 
Wages Act, Wagner Labour Relations Act, 
and Social Security Act were reversed by ‘the 
Supreme Court in March 1937, in April--1937 
and.In May 1937. respectively. Each of the 
earlier - decisions was reversed: by a 
majority of 5 to 4. IL ME : 

- * The Constitution. (Twenty-Fourth Amend- 
: ment) Bill, which was an attempt to restore 
to parliament:its power to amend’ the funda- 
mental rights, was duly passed. by both 
Houses of Parliament in August 1971. There- 
after more than: half the State-legislatures 


ratiffed the proposed amendment and the bill, 


then received the assent of the President. . 
_ This bill was followed by the introduction 
of the Constitution (Twenty-Fifth Amend-: 
ment) Bill and the Constitution (Twenty-' 
Sixth Amendment) Bill The + Constitution. 
(Twenty- Fifth Amendment) Bill sought“ to 

amend Article’ 31 of the- Constitution that 


dealt with the compulsory acquisition -of - 
' e property, by substituting the "Word “amount” 


^Aménüment) Bill was passed in 


for the word “compensation” -so as to ensure 
that the courts would be debarred from 
considering the adequacy of the money paid 
to these whose property was acquired in the 
public interest. It also provided that no law 
passed to give effect to the Directive Princi- 
ples of the . Constitution would be declared 
void on the ground that it violated some one 
or other of the fundamental rights. While 
placing before the Constituent Assembly 
Article 24 of the draft Constitution, which 
later was numbered as.Article 31 of the Indian 
Constitution, Nehru had said that the said Arti- 
tcle 24 was designed to ensure that the ques- 
tion of compensation would be dealt with only 
by parliament and not the judiciary. But this 


view of thé Article was negatived by the 


Supreme Court on 11 December 1953 in 
Bela Banerjee's case when it laid down that 
compensation must provide for a just equiva- 


‘lent of what the owner has been deprived of, 


otherwise ' the law in question would be de- 
clared invalid. It is to nullify the effect of 


.this decision and to make clear that the 


courts, ' would not be able to question the 
amount of compensation or the principles 
for the fixation thereof as may be determined 
by parliament that the Constitution (Fourth 
1955. 
Regarding this bill Nehru said in parliament 
on 14 March 1955 that when Article 24 of 


the draft Constitution, which corresponded to 


Article 31 of the Indian Constitution, was 
passed he ‘had thought that it was made 
"perfectly clear that parliament would fix 
either the quantum of or the rules governing 
compensation and after that there would be 
no challenge~at all. Well, instead of that, it 
has been challenged......... effectively". in 


‘order to prevent the possibility of such 


n 


- important, morally. just”. 


6 KA 
. challenge: «Ín. - the :- future, Es the- Constitution 
(Fourth - Améndment) -Bill - was.: . passed. 
But - later decisions - - nah, that 3;- the 
Supreme ...-: Court; -; - Of -- the - view 
that .-*; even. -- ihe. : posing ‘(Fourth 


Amendment): Bill: ‘had failed: to achieve. the. 


object, which Nehru declared, it had sought 
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This ‘Constitution. (Twanty- Fifth - -Amend- 


ment) Bill. was. pássed in “order finally” 10. máke : 


it clear that the amount, c ot: ‘compensation, fi fi xed 
by. parliament. could. not be challenged in the 
caurts. In supporting the.. bill 
Sankar, Ray ‘recalled "Nohru's observations in 
the Constituent Assembly and said that the 


bill was “constitutionally correct, economically 


essential, politically. proper arid, what. is most 
; 'Mohan - Kumara-. 
mangalam. Supported, the. bill saying that the 
laws. “and constitutions of none of the democ:: 
racie “of the world. provided that full compen- 
gation: on the basis of market value: would 
have to be pald for the acquisition of property; 


: all that they provided was that, property, shall. 


a not, “be. “taken. away. arbitrarily or without the 
authority of law. - He said that what compen- 

sation. should: be. ‘paid ‘must’ . be decided by, 
; parliament :- «The circumstances máy necessi- 
tate. one” rupes, , ^ The circumstances may 
necessitate. 100 perc cent | compensation also”, 
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The next bill; ‘for, _ the: amendment af de 
Constitution, namely; the. Constitution (Twenty 


T : Sixth, Amendment) . Bill, received the presi- o 
dential, assent. on the. last day. of the. year; 
1971, ;. There - were 278 recipients , of. privy. 


. purses: who, received in .all Rs. -48 millions 


annually: . The Nizam. of Hyderabad and the - 
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SU Sabha early in 1971. 


ps by: a, ¿massive majority. . 


| a EP NI E 
-Maharaja. of: Mysore. received "mote than Rs. 
20-lakhs,a year -each,- -whereas the smallest | 
purse was -for Rs. 192. per year for.the Raja ` 
of: Katodia. 
were.exempt from all taxes. including. income“ 
tax... The property. of the: “princes. were "exempt . 
from municipal - taxes... Their cars and other 
vehicles-:weré -also exemipt-fromall taxation. - 

The:-princes could ‘import. duty-free..árticles ^ 
for: private: use: . They could : ‘demand. “gun -- 
salutes. “They: w Were: allowed the use of titles T 
like. “Highness”.: They were: entitled to añ ` 


- adequate number of armed guards at the gates 


- of their palaces-at the expense ofthe. govern- 
Siddhartha 2s 


'ment. They were exempt from. the Arms: Act 
and enjoyed . certain ‘immunities . from: - legal.. 
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The. Constitution. n Twenty -Sixth -Amendment) : 
Bill ` was - designed -to end” all these princely. 
privileges. and to abolish the, privy purses . 
The origina! ‘bill for ending the privy. purses: 
was introduced iñ the Lok Sabhia.on 18 - May, ` 
1970» The Lok.Sabha passed.it-by: 339. votes. . 


bill. failed to- secure- the, required two- thirds -~ 


"majority by. a. fraction. Of-«a. vote’: - But’ the-, 


Congress (R) :was , pledged: to- abolish. the ¿ 


` privy. purses and privileges -and- a programme 
for_ such abolition: :was- one of the planks om 


which : it. fought. ihe mid-term -poll to the. Lok : 
' After. the Congress (R) © 
won ,a»sweeping victory in the mid- term | 7 


- poll: the. Constitution, (Twenty- -Sixth- Amend:, . 
ee Bill was introduced in parliament, andi. ; 


: 2,, December. 1971 -thie Lok-Sabha, pássed | a 
," The . bill -was 
supported by. the ruling Congress - “Party, as 
also -by,, most opposition - Parties : .only ~ six 
-Swatantra members voted against it and -the’. 


= - 4 


. The privy purses and: allowahces: k 


|n the Rajya: Sabha,” -however; ‘the. E 


N - 


an: 


- 


- UNIVERSITY LAW. JOURNAL -© *- 


- 


4 
- 45 s e. 
nM 
7 


"Jaia "Sangh. etayed, out ‘of the House at tho“: eee ‘hat Article : 31 (2) which substitute 
:- the word “amount” for the word “compensa- 


‘time -of voting. ~ The bill’ -was silent. on the 


question whether ‘any. compensation . at all 


would be paid to the princes. In supporting” 


the. bill Indira Gandhi -sald in the Lok Sabha B 


that it was designed ` to end a system which: 


had "no relevance in “our society or, for that ' 
matter, in any society”. - It -is significant that 


tion" was valid, This meant that «the courts 
of law could no longer- go into the question 
of the adequacy of the amount given in lieu 
ofthe | acquisition:- of- property for a public 
_ purpose. Furthermore, the majority of the 
- judgés also held that the first part of Article 


whereas -the . ;Previgussbill ; For the abolitiori of =: -31:(C) which provided: that no law which was 


the privy purses had: beer defeated in ihe ` 


“Rajya Sabha in 1970, this new bill for. thescítained in Article: 39(b) and (c) of 


‘ending of. the privy purses was passed in the 


Rajya Sabha by an overwhelming maja 1 


67 votes as làgaliist, Q ily 2 A 
The yalidity ` of the Twefity- fourth . (Cons: 


` titutional Ameridment) Act was. later’ challenged 


before the Supreme | Court. "Accóidihgly; ` the 
Supreme Court’ had to ‘corisider - whether: the 
_ principles laid down ` Golak Nath's case 
should - :be;followed:oi not. In April:1973'the - 
Supreme ¡Court délivered. judgment: in: this 
“ historic'and. most controversial. ‘case. * By: this | 


l judgment: the Supreme -Court overruled Golak’ 


, Náth's case. sit held: by ^B majority - of--1 0 


-to- 3 that case. had been:wrongly: «decided. uh 


- Six of the judges; who: reversed | Golak. 
Nath's case-held that parliament had:the power 
to .amend each and every article of the Cons: 
titution,; while the seventh. Judge, -. namely, 
: Justice: Xbanna,: while holding: that the „power. 


‘enacted to give effect to the principles con- 
the 
Directive Principles of the Constitution could 
be challenged on the ground that it contrav- 
ened the provisions: of Articles 14, 19 or 31. 


. Article : 39(b) and (c) of the Constitution 


X 


"éófitáined: a "déclaratión that 


* was,” -however, 
thus, 
rity’ ‘ofthe judges. ^" 


of ‘amendment. contained in. Article 368 ‘of the- 


“Constitution: could not be utilised for: «destro 
‘ying the “basic. framework: or structure:gf: the 


> Constitution: -nonetheless' made cit: ¿clearsthat! - 


no. part of: the: fundamental rights -appértained 
tovthis: basic - structure’ and. «that «property. .* 
rights:;could not “constitute. any” Par of this. 
basic structure.. — x: ^. . P 

~~ Aparf ` from. :overruling- the - Golak:: Nath's 


ys 


. system’ sho 


` meñtal*rightė and “helped in 


provides that the State shall enact Laws to 


ensure that the ownership and control of the 


materia] resources of the community were 
so distributed as to subserve to the common 
.goód -zand that the operation of the economic 
uld not result-in the concentration 


- 


"of ‘wealth, énd means. of production to the 


icommon.-detriment. The latter part of Article 
-31 (C) -which provided that when the law 
‘jt has been 
passed: for’ giving efféct'to the- policy embo- 


died in Articlé'39 (b). dnd (č) the same shall 


not-"be called’ in question in a court of law 
held to be Invalid By a mojo- 
+ This latest judgment of: ‘the Supreme 
Geuit- ‘reversing the'decision in Golak Nath's 
case. ‘restored to “parliament -the power to 
amend: “the Constitution relating: to funda- 
‘removing the 
"impediments that Golak ‘Nath’s ^ case had 
introduced with Tegard to legislation’ seeking 


to” bring about redical socioeconomic ‘changes. 


. casa ‘the - Supreme. Court :also, upheld, bya ..2: 
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| 1. The Sth Babo bê 1973 will be: “ever 
remembered asa day in the history of West 
Bengal's sales tax. lagislations: -It is the - birth - 
day of a new-comer in the family of the West: 
Bengal Judiciary. The newly born baby has 


-been named as the West Bengal: Commercial - 


Taxes Tribunal by insertion of a new , section 
3B. in the - ‘Bengal Finance (Sales Tax) ‘Act 
1941 as amended | by section 3 of the Bengal. 
Finance (Sales -Tax) (Third . Amendment) 
Ordinance 1973 which has.come into force 
by the, West Bengal Govt, Finance Depart- 


- ment's Notification Nos. 4330 F. T: and 4331 


F. T. both dated 65th December. 1973 duly 
published at.page 3387 in the -Calcutta 
Gazette Extraordinary, -Part | of-even date. 
The said -Ordinance has. been repeated and: - 


E replaced by the B. F. (S. T.) (Second Amen- : 


ane Act, 1974. . ke db RAR I PENES 


+ x 


ES 


indirect tax. 
“impact “of, sales tax upon the Intra~and inter-. 


` Tamilnadu, 


` 2. This new mal the statute is — 


- «© » . at 


Sa us = ba fo, ASS 


: The, Newly Born West Bengal. Commercial Taxes ER 


^k x 


is 
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a by. 
DÉVESH CHÁNDRA MUKHERJEE ^ 

"MA. B. Com., B. L. Supreme: Court ‘Advocate, | 
Ex. Research. Scholar, Indian: Law. Institute, 
- Áuthor um rade. Marks Law in. India" etc. | 
Lecturer, Calcutta’ University Law Collegó. ` 


-d a Pl ma 


P 
elt, 7 


4 


háiléd”as a positive “step of West. Berigal.to 
remove a long-standing stigma in its: sales: 
tax. rather commercial taxes laws and: proce- — 
dure. In.fact-since the 1st July 1941 when . 
sales tax was first imposed: in the. then undi-. , 
vided | province Of: Bengal: by'- the “enactment =. 
of.the B. F:z7(S: T): “Act.'1941 - zby tħe Fazlul 
Haque Ministry, it-has proved-during these 
33 years to` be ‘the most elastic.-and' hence . 
the topmost source of the state revenue as an 
: In. -splite’ of such tremendous 


state’ trade, -commerce- and: also ‘the socio- ` 
econòmic. life of the community, - there was 
so far no Sales Tax Tribunal -in West Bengal . 
_ although such tribunal had already been ésta: 
blished. long ago in. other States e.g. Andhra. 
‘Assam, Bihaf, ‘Gujrat, Karnatak, Maharastra, 
etc. In no other field the 
Gokhalian prophesy.’ about “Bengal's leading 
the rest of India in originality of thought has + 


nt 


been so falsifled .as in respect of sales tax 
laws: .- i 
3. Sofar thə administration of justice, in 
the disputes between a citizen or technically 
called “dealer” and the State in the sales tax 
cases, was entrusted for example u/s 20 and 
21 of the B.F. (S.T.) Act. 1941 upon the 
Commissioner of Commercial - Taxes and 
his delegates namely the Assistant 
Commissioners, who acted 'as the first 
appellate ‘and or revisional authorities, ad- 
judicating the assessment and other orders of 
the Commercial Tax. .Officers. The Additional 
Commissioners acted’ as second . revisional 
authorities. and over them the Board of 
Revenue, acted as the final revisional auth- 
ority whose orders, if. complained of, could 
be challenged either on reference on quest- 
ions ; of law or upon writ petition to the 
Calcutta High Court on questions of fact.as 
well as law. Tax-payers, tax-practitioners, 
and tax-executives—all found flaw in such 
outmoded machinery of justice provided so 
long not only in. the Bengal Finance (Sales 
Tax) Act 1941 but also in other five Acts 
administered by the ‘Commercial Taxes 
Directorate . under. the. Finance Depart- 
ment of the State Govt. e.g. :—. - . 

1) Bengal Motor .Sprit Sales Taxation Act 

1941 ; ye i 

ii) Bengal Raw Jute Taxation Act 1941 ; 
ili) West Bengal Sales Tax Act 1954 ; 

.iv) West. Bengal Taxes on Entry of Goods 

in Local Areas Act 1962; and. 
v) Central Sales Tax Act 1956. : 


4. The assessees under each of those six 
types of Commercial Taxes Laws in-this State 
, were dissatisfied because :—  . P 


. Taxes in West Bengal. 
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‘ a) There was no independent judicial or 
judicially trained authority to approach on 
points of fact as each of the tax officials from 
C.T.O. to C.C.T. is under administrative 
control of the Finance Deptt. and even the 
Board of Revenue Is involved with the Govt. 
policies to raise more revenue. Hence hardly 
there was any chance to get impartial and 
fair justice from any of those authorities. 
Justice should not only be done but it must 
appear to have been done. 

b).. There was no forum for second 
appeal ; 


- c) Accumulation of cases and laws’ delay 
in finally deciding acase. Justice delayed 
is justice denied. ; 


d) Tax officiais’ duty to reach ever- 
increasing tax-collection targets prevent them 
to adjudicate the tax disputes with free mind. 


5. Qn the other hand the Tax-executives 
rather the State Finance Deptt. also were not 
happy with the working of the old system 
which they felt enabled the dealers to avoid 
or evade tax ‘payments by protracted litigat- 
ions under the lengthy procedures of appeals 
and revisions in those laws of Commercial 
The Govt.s grivance 
was that collection of the Commercial Taxes 
was stalled specially from rich and big dealers 
whereas the poor and small dealers were 
victims of harassments for their inability to 
spend time and money for litigations. 


6. Asaresult of various representations 
by the Tax Profession and others to the varl- 
ous authorities including the Administrative 
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Reforms - Commission;: Govt:- of India for “assessment” has been, detailed in the : 
details vide my article “Sales. Tax Tribunal Explanation to section 20 as including 
in West Bengal"—(1968) vol. 4, Current Tax assessment of tax, surcharge and imposi- 


bulletin P. 57 . and the deliberations for 
these long thirty, three years, the West Bengal 
Commercial Taxes Tribuna) . has. .been:.creatéd 
by the- said Ordinance amending the B. F. 
(S.T.) Act followed by consequent amendment 
of the Rules thereunder. namely the Bengal 
Sales Tax Rules 1941 by virtue of the Finance 


Deptt.'s Notification No. 1439 F.T. dt. 23.4.74. 


7. - The. new. section 3B of that Act 
empowers- the Finance Deptt. of the State 
Govt. to constitute the said Tribunal which 
shall consist of such number of. members 
as the Govt. may appoint. -At present the 
Tribunal will consist of 3 members namely 
the Judicial Member who will be ex-officio 
the President, the Departmental Member -and 
- Accountant: Member. The ‘President of the 
Tribunal has been--and- would be appointed 
from the officers of the West Bengal Higher 
Judiciary Service not below the rank of a 


District Judge.who-is serving in that rank for’ 


at least 3 years and has, been recommended 
by the Chief Jutice of the Calcutta High 
Court.: The Departmental, member has been 
and. is to be appointed from the officers 
of the Commercial Taxes Directorate not 
below the rank of. an Additional Commi- 
ssioner. The Accountant member is to be 
appointed from the officers of the Indian 
Accounts and . Audit . Service .not below 
the rank of a Deputy Accountant General. 
The Tribunal has been empowered under 
the newly amended section 20(3) (c) of the 
B. F. (S. T.) Act to revise upon application, 
"any appellate or 'revisional order. passed 
in. the- matter of assessment”... . The. word 


tion of penalty. under sections 5A, 5B, 6A, 
11.and 20A of-that Act. Thus henceforth 


against the appellate or revisional order of : 


the Assistant Commissioner in the ‘matters - of 
assessment, penalty and or stay. of realisation 
of the disputed,tax and penalty demands, 
the dealer has to move the Tribunal but 
not the Addl. C. C. T. or the Board of 
Revenue. Sec. 20 (4) empoweres the Tribunal 
to review any order passed by. it either on 
Own motion or upon application. Clause 


No. (1) to the new. sub-section (6) to sec.’ . 
20 provides that.all applications.for revi-  . 


sion: of orders other : than : appellate. or 
revislonal orders inthe matter of assessment 
pending before the Board of Revenue ,on the 
bth December 1973 shall be heard and dis- 
posed of by the Board “of Revenue but 
clause (ii) envisages that “All applications 
for revision of appellate or revisional orders 
In the matter of. assessment pending before 
the. "Commissioner or. the Board of Revenue 
and applications: under sec. 21 arising , out 
of -a. Board's order in the matter of .any 
assessment pending before thé Board of 
Revenue shall on -the Constitution: of the 
Tribunal, stand transferred. to the Tribunal 
for disposal in accordance with the provi- 
sions" of that Act and. Rules... Sec. 3B 
(1) requires that “all references to the Board 
of Revenue :in that Act shall subject to 
sec. 20 (6) refer to the Tribunal. 
Tribunal has been thus vested with 
sional, jurisdiction and it is an important 
landmark to implement the ‘State's policy 
to provide for justice through the machi- 


nery of the legislature for adjúdication.and , 


The . 
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"inject more freedom to .the 
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without -it being 'a” 
for administraticn of .T 
the universally accepted 
trative law propoun Um Frank Commi- 
ttee in 1955 in U. K., the Tribunal will 
usher in: a new. era of .providing more 
expertised, expeditious speedy and less 
costly justice as compared with that 
received from a regular Court of law, in 
the field of Sales Tax disputes between 
dealer and the State. . : 
.-8. Though the Tribunal was formally 
inaugurated. on the 27th May 1974 but 
prior. to September *74 it could not start 
functioning fully for absence of: the Acc- 
ountant Member who has recently been 
appointed and the West. Bengal Commer- 
cial Taxes Tribunal Regulations 1974 - framed 
under Notification No. 1000 T dt. 24.6.74 


.have yet to be finalised for which a mee- 


ting of the Tribunal President : and the 


members of the tax profession (including 


the author) was held on 4.7.74. 


The Tribunal however has meanwhile 
received warmest welcome from all con- 
cerned but some suggestions may be made 
to strengthen its power and utility. e. g. :— 

(a) All the members of the Tribunal 
should be appointed not by the Finance 
Deptt. but by the Law Deptt. of the 


-State Govt. as done in the case of the 


Income Tax Appellate Tribunal by the law 
Ministry of the Central Govt. This will 
Tribunal to 
dispassionately and impartially adjudicate 
the disputes by or against the Commissio- 


e ner of Commercial Taxes representing the 


- 
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Finance Deptt. * 


- (b) Practising -members of the Law and 
Accountancy Profession should be appointed 
as members of the Tribunal just as it is 
done in the case of |.T.A. Tribunal and also 
the Bengal Agriculture Income Tax Tribunal 
to make it more impartial and free to exer- 
cise its. power and also to implement the 


. two. vital principles of the Constitution of 


India under Articles 16 (equality of opportu- 
nity in matters of public appointments) and 
50 (seperation of judiciary from executive). 


(c) The Tribunal's power should be enlar- 
ged so. that it acts not only as a revisional 
but also as an appellate authority to enable 
it to enter into not only the questions of law 
but also the questions of facts. Every Cen- 
tral or State fiscal statutes creating a Tribunal 


. empowers it to become the last fact-finding 


authority below High Court. 


(d) The jurisdiction of the Tribunal should 
be extended by adding more matters other 
than assessment or stay as at present. Thus 
in the matters of new registration certificates, 
cancellation or amendment of old registration 
certificates, security demands, issue of 
declaration forms u/s. 7. 8. and 5 respectiveey 
of the B.F. (S.T.) Act 1941 should also be 
brought within the ambit of the Tribunal’s 
jurisdiction. 

(e) To justify the name or title of the 
Tribunal as the West Bengal Commercial Taxes 
Tribunal, similar consequential amendments 
should made not only in the aforesaid sec. 20 
and 21 of the B.F. (S.T.) Act 1941 but also 
in the four aforesaid Acts which also deal 


with Commercial taxes because at'present 
the matters dealt by the B.F. (S.T.) Act 1941 
and the C.S.T. Act. 1956 by virtue of its sec. 


9 have only come within the jurisdiction of the 


Tribunal. SE 

(f) The power of the Tribunal to award 
cost as provided under new sec. 3B (8) of the 
B.F. (S.T.) Act should be curtailed as no such 
power has been vested with the Bengal 
Agricultural Income Tax + Tribunal. or - the 
,T.A. Tribunal or any other Tribunal created 
by the Centre or States for the simple ‘reason 
that a Tribunal is not a Court. 


- 


' (g)“ Sec. 20(6) of the B.F. (S.T.) Act. and 
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its provisions should be dropped or so amen- 


ded that the.Board of Revenue is completely 
divested of- any power to deal with any 
matter, pending or fresh relating to Commer- 
cial Taxes. To. avoid laws’ delay and save 
time trouble, cost and energy of tax-payers, 
tax-practitioners and’also of the tax-director- 
ate let us eliminate at least one forum and 
concentrate all -powers and matters to the 
Tribunal about all--varieties of Commercial 
Taxes or else the Tribunal -may be treated as 
the crippled child of the statute and another 
unnecessary additional form to- the already 
existing 3 forums viz. A.C.C.T., - Addl. C.C.T. 
and the Board..- Let us make the Tribunal 
more popular and powerful. - `- a de 
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“Human Rights and. the. provisions of the Constitution 


A majór>objectivó of'the United Nations-is: 
tó promote-arid encourage respect for -human 
rights: and “for: fundamental - freedóms-for' all :-. 
- up by the: Economic and Social Council with 


with out-distinctión asto race,. sex, language 
or religion. In the preamble to the U. N. Char- 
ter it has-been stated "we, the peoples of the 


"United Nations~--determined......:..to reaffirm 
in’ the’ 


faith in- fundamental -human rights, 
dignity "and: worth of the human -person, 


in thé equal. tights of «mer and women, 


and of nations: large. and small.” A stable 
international peace requires international 
economic, ‘social and cultural co-operation 
for the promotion’ of «fundamental human 
freedoms “ and the, dignity: of the human 


individual. The question of international 
peace is: no longer exclusively a military 
ora political’ question. It is basically a. 


question: of: human: welfare and 
“The U:N.' has. emphasized. this 


‘Independence. 


‘social ' 


"Arum ; of India. and their. serna implementation 


a 2 - By 
t 


7-. Sibranjan Chatterjee, M. A., 
Lecturer in Political Science, 
"Jogamaya Devi College, Calcutta. 


“aspect of the concept of peace. 
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The Human Rights Commission was set 


Mrs. Roosevelt as Chairman. lt drew up a 
famous document on human rights, popularly 
known as- the Universal Declaration of 
Human, rights. This document was adopted 
by the , General Assembly in December, 


1-948.. Mrs. Roosevelt hailed the Universal 


Declaration of Human rights as "the Magna 
Carta of all Mankind”. It reminds us- of 
the French Declaration of the Rights of 
Man” of 1789 and Proclamation on the 
Rights of Man in American Declaration of 
In its preamble, the Decla- 
ration has invited mankind to launch a mass 
crusade against the large scale tyranny and 
Oppression on man which continues even 
now in’ some - parts “of the world. No 
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permanent universal peace can be expected 
without a ‘respect for human rights. it 
provides that “everyone” has the right to 
life, liberty and security of person ; to 
recognition as a person before the law; 
to equality before the law.; to specified 
judicial safeguards in criminal trials such as 
fair and public hearing, presumption of inno- 
cence, and prohibition of retroactive punish- 
“ment ; to freedom, of movement within the 
country and the right to leave it; to a 
right to asylum ; to a right to nationality ; 
to the right of property; to freedom of 
thought, conscience, religion, opinion. and 
expression, ‘peaceful assembly and asso- 
ciation : to the right to social security ; 
to the right to work under just and favoura- 
ble conditions and the right to join trade 
unions for the protection of his interests ; 
to the right to an adequate standard of 
living and education ; and the right to par- 
ticipate freely in the cultural life of the 
community ; to enjoy the arts and to share 
in scientific advancement and its benefits. .. 


The Universal Declaration of Human 
Rights is not forgetful of the reciprocity of 
rights and duties. So it mentions certain 
Duties of the citizens, i. e. duty to the 
community for helping the growth of full 
personality of other citizens, duties 
arising out of the limitations needed for 
enabling the other citizens of the community 
to enjoy similar rights, duties involving due 
recognition of the requirements. of decency 
and morality. No citizen can enjoy rights 
which go against any provision of the, U. N. 
Charter. a = 


Many States have tried to implement 


9 


the numerous provisions of the Declaration in 
their own ways. The Norwegian constitution 
declared that it would be the sacred duty of 
the state to see that everybody is able to earn 
his bread by the sweat of. his brow. Peru and 


Columbia have provided many rights to women 
in very recent times. The Supreme * Court of ' 


the U. S. A. has declared, on many occasions, 
that recial segregation in American educa- 


tional institutions must be: abolished. The . 


government of Panama passed an, Act in 
1956 whereby all sorts of discrimination 


would be considered as .gross violations of. 


the Constitution of Panama and the Univer- 
sal Declaration of Human Rights. 
The makers of our Constitution were 


_ likewise influenced by the Universal Human” 


Rights Charter. Our Constitution is based 
on four, basic ideals—Justice, Liberty, Equa- 
lity and Fraternity. The essence of justice 


. is» the attainment of the-common good, It 
embraces the entire social, economic and 


political spheres of human activity. Liberty 
signifies not only the absence of any arbi- 
trary restraint on the freedom of individual 
action but also the creation of conditions 
necessary for the fullest. development of the 


individual personality. Liberty and equality are " 


complementary. Equality does not mean 
that all human beings are equal mentally 
and physically. : It signifies equality of status, 
the status of free - individuals, and equality 
of opportunity. The feeling of fraternity is 
essential in order to ensure the dignity of the 
individual and the unity of the nation. In its 
Declaration of Human Rights, the United 
Nations proclaimed: "All human beings 
are born free and' equal in dignity and 
rights. They are endowed with reason and 


conscience and should act towards one, 


= 
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another in a spirit of brotherhood’. Ina 
like manner Dr. Ambedkar observed in the 
Constituent Assembly: “Fraternity means 
a sense of «common brotherhood of all 
Indians......... It is. the principle which gives 
unity and solidarity to social life" (Cons- 
tituent Assembly Debate, November 26, 
1949, PP. 979-81). 


The numerous provisions of the Decla- 


ration have been implemented in our Cons- - 


titution. Part Il! of the Constitution rela- 
tes to Fundamental Rights of the Indian 
Citizens. Article 13(2) says that the State 
shall not make' any law which takes away 
or abridges these rights and that any law 
made in contravention of these rights shall, 
to the: extent of' the contravention, be 
void. 


The Constitution of India guarantees 
LEGAL AND POLITICAL JUSTICE to the 


citizens. Article 14 states that the State shall - 


not deny to any person equality before the 
law or the equal protection of the laws 
within the territory of India. Equality be- 
fore the law is a somewhat negative concept 
implying the absence of any special privi- 
lege in favour of any individual and the 
equal subjection of all individuals and 
classes to the ordinary law of the land 
administered by ‘the ordinary law courts. 
Equal protection of the laws is a more 
positive concept implying equality of treat- 
ment [n equal circumstances. 


Article 19 guarantees seven civil rights ' 


to the citizens. All citizens shall have the 
right (a) to freedom of speech and ex- 
. pression ; (b) to assemble peacefully and 


without arms; (c) to form associations 


or unions; (d) to move freely throughout 
the territory of India ; (e) to reside and 
settle in any part of the territory of India ; 
(f) to acquire, hold and dispose of pro- 
perty; and (g) to practise any profession 
or to carry on any: occupation, trade or 
business. The State has, however, the right 
to impose reasonable restrictions on the 
exercise of these rights in the interests of 
the general public, the ‘sovereignty and 
integrity of India, the security of the State, 
friendly relations with foreign States, public, 
order, morality, incitement to an offence 
and protection of the interests of any Sche- 
duled Tribe. The object of any political 
community is to make a proper harmony 
between the rights of the individual and the 
welfare of the community, and thatis the 
essence of justice. To achieve this object, 


_the rights of the individual should be kept 


within reasonable limitations. Here we may 
refer to Article 29 of the Declaration of 
Human Rights. The said article states : 


“(1) Everyone has duties to the commu- 
nity in which alone the free and full 
development of his personality is possible. 


(2) In the exercise of his rights and 
freedoms, everyone shall be subject only 
to such limitations as are determined 
by law solely for the purpose of securing 
due recognition and respect for the 
rights and freedoms of others and 
of meeting the Just requirements of 
morality, public order and the general 
welfare in a democratic society”. 


It may, therefore, be said that in our 
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country, the State has been authorized to 
impose reasonable. limitations on the enjoy- 
ment of the tights “for the purpose. of 


securing due recognition and respect for a 


rights, and. freedoms of others”. - It: 
true.that our Constitution, unlike the Declara: 
tion, does not lay down the Duties -of 
the citizens- to the community. Still it is 
implied that “The People ,of.- India”,.. who 
have adopted, enacted and given to them- 
selves this Constitution, have certain inhe- 
rent duties or obligations to their country, 
and fellow. ;citizens. | That. is the natural 
justification Why ,the freedoms- of -= the 
citizens should be subject to debi 
limitations. -' . . 4-7 a z 


l a 


and personal liberty, and also to judicial 
remedies. We have preferred the _ phrase 
“procedure established by law” to “due pro- 
cess of law” (article 21). Nevertheless, .the 
procedural aspect of due process has been 
incorporated in our Constitution. The 
expression PROCEDURE ESTABLISHED. BY 
LAW implies that if parliament or the State 
Legislature enacts a law prescribing the 
circumstances: or :the. manner in which an 
‘individual may be deprived of his personal 
liberty, such a law cannot be challenged in 
- the Court of law on the ground that it does 
not conform to the rules of natural justice. 
This -shows that we have.not accepted the 
substantive aspect of due process. The judi- 
„ciary can only determine (i) whether the: ex- 
ecutive action depriving.. a person of his 
personal. liberty is ; justified by an appropriate 
law ; (ii) whether the executive has scrupu- 
lously followed the procedure established -by 
law. This is called the procedural aspect 


The citizens of India have the right. to life. 


- inequalities of- wealth." 


à e. 


of due: process. ' According - to professor 
Harold Zink,. procedural:due process requires 
that (1) “a fair trial must. be. given”-; 
(2) that “the court or agency ¡which:takes 
jurisdiction in the-case must be.duly authori- 
zed by law to.exercise such prerogative’; 
(3) that “the defendant must-. be allowed 


an Opportunity 10 ‘present .his ‘side. of the : 
"; and that'(4) "a certain assistance, . 
“subpoenaing of . 


case 
including «counsel: . and 
witnesses, .must "be .,extended'* " (Govern- 
ment, .and ..politiós. in. “the United 
States, p. 102)-. So our -Constitution has 
successfully implemented the provisions ‘of; the 
Declaration regarding the rights . of. the citizens 


- to judicial safeguards In civil as well as m criminal 
XQ 


da 


t (d P -- 
trials: 
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NE 
4 


.., Our Constitution guaranteés social-justice to the 


citizens. Sociai'justice requires the abolition 
of all sorts of inequities which result from 
and .' opportunity, 
race, caste, religion and the title.. -Article 
15 lays. down .that. the: ‘State shall not 
discriminate against any:.citizen on grounds 
only of religion, .. race,-caste, - place -of birth 
etc. There shall .be equality.of opportunity 
for. all citizens in matters relating to employ- 
ment or appointment to any office. under the 
State (Article 16). . Untouchability-has been 
abolished and its practice “in'.any..form has 
been forbidden (Article 17).- forced .labour 
has been prohibited (Article 23). -No child 
below the age of ‘fourteen years-‘can be 
employed to work in any factory . or: 
or engaged in any other: -hazardous employ- 
ment (Article 24). 
equally entitled to freedom of conscience’ and 
the right freely to profess, practica and propá- 
gate religion (Articles -25- -28). z. No. citizen 
shall be-. denied. ,admission-' into. 


o 
1 


‘mine: 


All persons have been . 


any. 
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educational. Institution maintained by the 
State Or receiving aid out of State funds. on 
grounds only of religion, language, caste : etc. 
Part 4° deals "With Directive. Preinciples of 
"State policy.which.are not enforceable in -the 


court: of law, «but -which are . nevertheless ' 


“fundamental -'in--the - governance - of the 
country”. The Constitution directs the State 
“*to.apply: these principles. in making laws”. 
‘It is the duty of the State: to make provision 
for. securing justand humane conditions of 
work .and for maternity relief (Article 42). 
The State “shall. endeavour to ‘secure to all 
workers a living wage, and conditions of work 
ensuring-a decent standard of life; . i 


4 
me 


‘> Our Constitution has also made adequate 
arrangements: for the protection of the'intere- 
sts. of the ~minorities.. and: the. socially 
backward.: people.” .: The State-:has.the right 
to. make." special. provision-for-the advance- 
ment of any socially and educationally 'back- 
ward: classes of citizens or for the: Scheduled 
Castes and.the Scheduled ‘Tribes’, (Article 15, 
Clause 4). The State will alsochave the right 
to make any provision for the. reservation: of 
appointments or.posts In favour of any back- 
ward class of citizens which, in .the opinion 


of the State, ls not adequately. represented in: 


the «services under the State (Article 16, 
Clause 4). Article 30(1) lays down that all 
minorities, whether based on religion or 
language, shall have the right to establish and 


administer educational “institutions of “their” 


choice. Moreover, articles 330 to 342 deal, 
in detail, with Scheduled Castes and Schedu- 
led Tribes. 


The Constitution . of India 


a 


, history 


has . also promised to ensure: 
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‘economic: - justice ‘to * the citizens. 
Although the citizens have the right to acqu- 
ire, hold and dispose of property, this right is 
subject to reasonable restrictions imposed by 
the State either in the interests of the general 
public or for the protection of the interests of 
any Scheduled Tribe.-The state can acquire or 
requisition ‘the property: of an individual 


"provided that (a) such acquisition or requisi- 


tloning of the ‘property is for public purpose 
"and-(b)'the law will provide for acquisition 
or -requisitioning of the property for an 
‘amount which may be fixed by such law or 
may be determined in accordance with such 
principles as may be specified in such law. 
No such law shall be called into question in 
any court on the ground that the amount so 
fixed or .determined is not adequate or that 
the. whole or any part of such amount is to be 
given .:otherwise than in cash. Moreover, it 


. is. the. duty: . of .the State to ensure that the 


citizens, men - and: women equally, have the 
right to an adequate means of livelihood and 


that "there . is equal pay for equal 
work _ for . both men and women 
‘(Article ` 39, . Clauses (a) and (d) ). 
In a recent. amendment, i.e, 25th 


amendment, for the first time ín the 
of our Constitution a 


Directive Principle was placed 


“above Fundamental Rights, 


According to this amendments no law giving 
effect to .the policy of the State towards 
securing the principles specified in clause (b) 


. Or clause (c) of article 39 shall be deemed 


to be void on the ground that it is inconsis- 
tent with, or takes away or abridges any of 
the rights conferred by articles 14, 19 or 31. 


a 
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E Article 39 (b) -and (c) runs as follows : 
The State shall, in particular, direct its policy 
towards securing— ! 


+40 1049000000000 


(b) that the- ownership- and control of 
the material resources of the comm- 
. unity are so distributed as best to 

subserve the common good ; 

that the operation of the economic 

system does not result in the con- 

centration of wealth and means of 

production to the common ala 


ment”. 


U (o. 


This amendment is. directing the govern- 
ment to proceed along the direction of a 
socialist transformation of Indian society. 
In making this amendment parliament, in 
effect, was declaring categorically that the 
fundamental rights of: individuals will 
not be- allowed to stand in the way of 
implementing this mandate of the 
Constitution under Article 39(b) and(c), 

The Hindu Marriage Act of 1955 and the 
Hindu Succession Act of 1956 have conferred 
many rights which the Indian Hindu women 
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overdue improvement in the condition of 
women. . . TN E 

Thus the numerous provisions of the Dec- 
laration have been implemented in our 
: Much, however, still remains 
to be achieved. ‘The successful implementa- 
tion of the Declaration, in fact, depends upon 
the degree to which we ‘attach emphasis: to 
the. Directive principles of State policy. . .If 


the real welfare of our people is to: be: achie- 


ved, -the Directive principles should be 
given as much force and significance.as the 
Fundamental Rights. -As ‘Mrs. Roosevelt 
rightly observed: “It seems. to me: most 
important that the Declaration be accepted 
by all member nations, not because they 
immediately live up to. all of its ‘provisions, 


‘but because they.ought to support the -stan- 


dards towards which the nations must hence- 
forth aim. Since the objectives have been 
clearly stated men of goodwill everywhere will 
strive to attain them with more energy-and, 
l trust,’ with better hope of success......... 
Naturally,. it is not a perfect document.: 


did not enjoy before and provided for an - 


could never. hope for perfection’ no matter . 


how many times we revised: a Declaration, 
for one could always foresee ea a 
little better than one mga ' do." : SM > 
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Vedic society dominated by the male is 
a feature which. is clearly traceable to a 
still earlier period... The patria . potestas is 
not,a peculiar phenomenon found in Indo- 
Furopean, society, it. is found in. early 
Chinese Soceity (1) as well. 


Under the laws of Rome .both the son, 
natural or adopted,, and: the. wife, were 
classed not as a person but: as thing in 
the family | of. the pater familias over whom 
the, latter exercised absolute jurisdiction of 
life and death. The position of a married 
woman. among the Romans compared 
favourably with her. position in Greece, but 
in contradistinction toa wife's position in 
Greece the wife in Rome was the domina of 
her household. l 


PATRIA POTESTAS 


By 


Balai Chandra Paul, 
“M.A, B.L., Ph. D. (Lond) 
; Barrister-at-Law, 
. Reader & Vice-Principal. 
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¿ Vedic society was founded upon the 
patriarchal family, Is that to say, the_rela- 
tionship was counted through the father(2). In- 
deed, the family was both patripotestal and 
patrilocal. As in ancient Rome, in the 
Vedic period too, the wife on marriage 
left. “her old agnatic family, so as to pass 
under the. power of the head 
of that family, thus standing to her husband, 
if he happened to be himself the head of his 
family, in the position of ‘a daughter" (3). If 
she was not the wife of the patriarch called 
the pater familias then she along with other 
members of the family came under his des- 
potic sway. From a legal standpoint the sons 
of the.pater- familias had no rights in the 
family more than the slaves attached to the 
household. In ancient Rome the right of the 
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father to decide as to whether his child 
should live or be sold was implied in the 
patria potestas (4). 


The despotic nature of the rule of the pater 


familias over the wife is apparent from the 


custom common to both the Romans and Ind- 
ians in accordance with which it was within 


“the discretion of the farther to" “take up" the : 


child which his wife bore to him and to decide 
there by whether the child should live or die. 
Though it is not quite so apparént in India, 
It has been pointed.out'that.a Rig Vedic pass- 
ce age (V.2.1.) seems to./imply.thatcthe mother 
"gives" the .childzto.the- father(5).. - Again it 
has been suggested that another passage in 
the Taittiriya-Samhita (6) points, to the practih- 
of exposure of daughters (7) and implies the 
custom “of thie Child : heel taken up by the 
father. - z b M l al 
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~ An analytical study of the Vecic society 
will reveal the déspotic nature of the “patria 
potestas of the pater famillas> It has already 
‘been ' stated hereinbefore - that’ this particular 
critrian of despotism “did “not originate ini nor 
was it confind to the -Vedic perjod.: It cannot 
be clearly said that the Indo: Európéan' woinan, 
under-the potestas of their husbands;' were” in 
any way 'equalwith them.“ On the contrary, 
in the primitive Indo- European " period, the 
man ‘was the absolute master, and'the wife, 
whether acquired by- capture or purchase, 
was ‘merely a‘ servant and bearer of children, 
and this fact Is’borne out by the absence of 
an Indo-European name forthe wedded: pair 
(8), Under the laws of Rome if the-wife was 
Seduced by another, the action maintainable 
against the seducer was not that for adultery 
but one fortheft. 


0 


T 


Concerning the position , of women.in the 
Vedic’ period Datta, however, says, . "Still 
more grateful to us ls the picture of cultured 
ladies who were themselves Rishis, and com- 
posed’ hymns and performed sacrifices like 


men. For there were no unhealthy restrictions .. 


against women in those days, no attempt. to 


.keep them secluded or uneducated or debarred 


from :their legitimate place in society". (9) 


What was more,-a wife could not only meet 
the people who assembled at her husband’s 


house and attend feasts and sacrifices gaily 
dressed and decked with ornaments, but also 
had an executive authority over the slaves and 
farm-labourers as the rightful mistress of the 
household ; (10).so much so that “a wife 
and husband became by their marriage Dam- 


pati or “two masters of" the house (11)".. 


However -exalted’ thé" ‘position: "of? wornen in 


. the: Vedic “Age may: “apparently : took, it was 


never ’ on‘'the + par-with: that-of the pater fami- | 
lias. In social intercours6 arid Ih “household. 
matters'a wife was;' however, allowed’ limited. 
liberties. ` | UON) eT es t > 


E! 
x 


“The áfürósaid limited‘: ‘liberties ' oe 
‘found as stated ‘ horeinbéfore in the:*Indà- 
European dociéty wiieréin" the position: ofa 


: e 
wife: was "ot'as "much ^ exálted- . as‘ ~in the E 


Vedic: society, though it is. d'fact that what ' 


mige 


‘Was the essent of marriage“in the? Vedic - 
period: “was “also “the essence" of marriage . 


in "the 'Índo- European society. Marriage in 
the ‘Vedic period - was ‘a saciürnórit 7 ` so? was 
the marriage’ of -the - Romans ‘who deñotéd ' 
the communion of the married life ` ‘by’! the. 
necessary elements of fire and water. 
What is more, the bride went to her husband's 


house after her marriage, and not vice versa, - 
was a universal Indo-European custom and, 


CM 
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it cannot be said that the custom originated 
in the Vedic period. The actual carrying away 
of the. wife to her husband's house in Vedic 
marriage has a close parallel for it in the 
Roman “deductio in-domum"(12). Schra- 
der says, “l am convinced that. only the 
connection of the daughter-in-law with the 
husband's relatives, and not the connection 
of the son-in-law with the relatives of 
the wife, can be established by 
Indo- European equations. ..... we find that the 
former (thatis, the daughter-in-law in the 
husband's family) alone has a just claim to be 
descended from’ the Indo-European times" 
(13). Nevertheless, the influence of patria 
` potestas on the Vedic society existed in a 
large measure. 


A Vedic householder was supposed to 
re-marry on the death of his wife because 
the paramount duty of the householder, the 
daily offering of the agnihotra, could not be 
carried on without the wife ; but, curiously 
enough, when a Vedic husband died the wife 
must immolate herself upon the husband's 


funeral pyre (14). In the case of women, 
therefore, the cup was dealt in another 
measure. l 

lt is further àpparent that the Vedic 
society under -the influence of patria pote- 


«stas was unwilling at. first to invest women 


with proprietory rights in immovable proper- 
ties ; their rights of exclusive and full 
ownership in movable properties inter alia 
ornaments, jewellery were fully recognised. 
Concerning this Mulla says, “Summarizing the 
Smriti texts we may say that it is only gifts 
obtained by a woman from her relations and 
her ornaments and apparel which constitute 
her stridhana and that the only sorts of gifts 
from strangers which came under that deno- 
mination are presents before the nuptial fire 
and those made at the bridal procession. But 
neither gifts obtained from strangers at any 
other time, nor her acquisitions by labour and 
skill, constitute her stridhana” (15). It is, 
however, not certain. if women in Vedic 
society, were allowed to alienate even such 


‘movable properties without the concurrence 


of their husbands. 
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DISCIPLINARY ACTIONS AGAINST STUDENTS IN INDIAN UNIVERSITIES 
| SOME LEGAL ASPECTS | 


The main concern of university is teaching, 
instructing and examining students, and, if 
possible, providing facilities of residence to 


them. The teachers and officers of Universities 
stand in Loco-parental relation with students & . 


desire to reform and restrain them from rather 
than convict and punish therefor, their faults. 
But some times punishment is’ necessary in 
enforcing discipline among students to 
facilitate the smooth functioning of universities. 
justas amputation is necessary to save the 
patient from deadly disease.: Powers are, 
therefore, vested by law in appropriate officers 
or authorities of Indian Universities to take 


disciplinary. action against erring students. : 


Such action may include the Imposición of 
following punishments : — 


(i) Expulsion or rustication for specified 
period. 


(ti) denial for stated period of admission 
o. to a course or courses of study. 


by . 

SHARIFUL HASAN 

M.-A., LL.M: (Alig), Lecturer in Law, 
Muslim University, Aligarh. 
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(ili) fine for an amount to be specified. 
(iv) debarment for one or more years from 
taking an examination. 

(v) Cancellation of result of the examina- 
~ tion" at which the erring student has 
appeared. 


For example, statute 35 framed under the 
A.M.U. (Amendment) Act 1972, vests in the 
Vice-Chancellor. “All powers relating to 
discipline and disciplinary action in relation to 
students". It also further empowers the 
vice-chancellor who “may delegate all or any 
of -his power as he deems proper to the 
proctor and to such. other officers as he may 
specify in this behalf". Further, it confers on 
the principals of colleges, Heads of special 
centres, deans of faculties and Heads of 


", Teaching Departments in the University—the 


authority to exercise disciplinary powers over 
the students under their respective controls. 
It further , authorises on the above 
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mentioned authorities ot the University “to 
frame such supplementary rules, as they may 
' deem necessary for the aforesaid purposes.” 


This paper seeks to provide for the readers, 


having no legal acumen and back ground as ' 


they are supposed to be the broad and legal 
principles : which. the vice-chancellors and 
other concerned authorities in universities 
shall follow informally dealing with -cases of 
- Students indiscipline. ; 


What is Student Indiscipline 
There is no formal and accepted definition 
of the term ‘student indiscipline’ and so it 
remains a wide and vague and ambiguous 
concept. The participants in the ‘Institute on 
student Judiciary and student—Indiscipline.’ 
Organised by the U.S. Educational Foundation 
India, at Udaipur in November 1971, have 
variously understood the term to mean 


(i) violations of rules and or accepted 
principles of academic life by students 
either individually or collectively, or 


the deliberate violation of the code 
of conduct laid down to regulate the 
life of the students both within and 
without the campus of the University 


(i) 


(iii) 


have social sanction, or 


ány act which wouid violate the 
normative code of decehcy in the 
University. 


(iv) 


But more often than not, one finds that 


~ 


irrational behaviour which does not 
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most of the cases of student indiscipline 
coming before the disciplinary authorities are 
acts punishable by criminal law. These acts 
of students constitute ‘offence’ defined in the 
Indian Penal Code e.g. theft by a student, 


of money, books or clothes or other 
movable goods of a fellow student, 
stealing, gambling committing unnatural 


offences wrongful confinement and wrongful 
restraint, assault, hurt, intimidation, etc, even 
though -they may be commonly known as 
activity ‘introductions’ or ragging. 


Thus it is not yet clear whether student 
indiscipline and crime form separate intersec- 
ting or concentric circles. Indeed the term 
student indiscipline is, in a large number of 
cases, a euphemisies in.for acts that would 
constitute ‘offences’ under the ordinary law. 


No doubt by not putting a straight: Jacket . 


ofa definition on the term - indiscipline the 
Universities get more flexible and wider net 


to throw for catching the delinquents, but a 


definition will have its own advantage : 
attempt has been made by the new AMU Act 
1972 to provide rules of discipline.framed by: 
the Academic Council and notified to the 
students 


Procedure in Disciplinary Proceedings 


An 


The procedure that disciplinary authorities 


. may follow .in dealing with cases of indisci- 


pline is not codified oriaid down by Act, 
statute o1 Ordinance. However, the discipli- 


nary authorities are required to follow the - 


principles of natural justice. 


“Natural justice describes certain . rules of 


_ 
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procedure.: lts essential elements are :. | 
(i)- no man-shall: be- judge in his: own 
— . cause, and | 
fece a "eee 0B To oa d A y; 
(ii) bothsides be heard,‘or no: man shall 
be condemned unheard, or audi alteram 
partem. The audi. alteram partém rule has a 
number of components. e.g. the authority 
diciding a 'dispute-shall be free from bias, the 
‘parties concerned shall have adequate- notice 
of the allegations against them, be -shown all 
-relevant and. material evidence ‘against them 
-and be “given ‘a ‘reasonable opportunity of 
meeting the: case “against them. How- 
ever the extent to "which these different 
‘components are to be observed in -specific 
situations in a matter that is flexible. 


-> 
- 


decided by :any. disciplinary -authority on the 
basis of his subjective opinion, but has to be 
objectively determined .by: him: on the basis 


Indeed, ‘the -question whether:-or not.a. 
student is. guilty’ of indiscipline ` cannot. be 


2b 


. servants under the Civil Service Regulations. 


[t only means:that the disciplinary authority 


has to see that the student accused of an act 


of indiscipline : in specifically. charged 


(1) 


.in order'to let him know as to what is the 
Wrong or misconduct alleged against him ; (ii) 


cis shown the material to be used against him 


and: provided: an adequate. opportunity to 
explain away such material, and (iii) is 
given a reasonable Opportunity correct 
Or. controvert any. relevant statement 
made by a witness against him. If the stud- 
ent charged demands some more details which 
are relevant to the case, they shall be supplied 
to him before any action is taken against him. 

.^ What is fair and reasonable opportunity to 
the student charged to defend himself cannot 
be [aid down before hand. It has to be 


«such, as might enable him to establish his 


innocence... Thus, it may differ from case to 
his case. , : ^ s 

Whether the available material is sufficient 
to sustain a: finding of quilt of the student 


' charged will be decided on the basis of 


of material available. And, such determina- . 


tion is not. possible unless:he.has examined 
the materia!» available: and satisfied himself 


- e that itis trustworthy and sufficient to sustain | 


a finding ‘of guilt of the student charged: 
Obviously, such -decision can be:regarded.as 


fair and‘just only when. it has. been reached . 


‘aftar hearing the student charged in his. de- 
fence: TEE a ee AA 


Car D 


: Fair Heading :;' 


LES 


Fairness of procedure does.not mean. that -. - 


the disciplinary “authority shall -follow. the 
procedure applicable -to trail of-cases in law 

*ourts of to enquiries against delinquent civil 
LÀ 3 - 


` 
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fairness rather than on the basis of rules laid 


-«down.in the Code of: Civil Procedure. Code 


of Criminal Procedure and the Indian Evidence 
Act. . > 


if the student charged is given an oppor- 
tunity to defend himself and prove his inno- 


. cence, but he does not use it, he will not be 
‘heard . later on complaing about lack of oppor- 


tunity A j 7 L l 
. Opportunity of Explanation : 
. 4, The disciplinary authority has to give an 


opportunity.to the student charged to explain 
his conduct, before any punitive order is 


passed against - him.. “ Theexplanation taken 
i by some other person, e.g., invigilator after he 
has-caught a student using’. unfair means: in 
«examination; may” not ¡be sufficient. , The 
disciplinary’; authority shall not “deny such 
‘opportunity merély because::he has a strong 
“feeling - that’ the conduct .:of the ‘student is 
-inexplicable and - “no - NA ak WAY Be 


NA 


: forthcoming. (uie Bo, MT Ss 
"doe ERE E DE pr Moe Bo eus Mets 


- "Opportunity of Cross- examination: 


m 
1 -~ S 4 = 4 
y 1 š E 


| 
a” LI " L e. e - L 


i1 ' The : Anan of - WAN to. which a 
Udo charged i is.entítled does not:invariably 
‘include’ the . right to demand ` cross-examina- 


tion of the witness who .has:teridered.. eviden- | 


.ce' "against him! =: The: question whether an 
opportunity of: cross-examination. shall -be 
given “ito -the: student «charged: or not has to 
. *be: decided in ‘accordance. with the circums- 
tances of each case. 
itis notelikely:to throw: any-new: light zon the 
‘facts of the case.” For ‘example, if: a..student 
was.caught red-handed In ‘the examination- 
hall using unfair means'and.. he made .no.all- 
'egation against the invigilator in his statement 
on the report.'of ‘the: invigilator, he may not 
be given a chance 
invigilator. But it has in fairness to be allow- 
ed: to a student against whom.a report of 


delinquency is.made and who alleges personal. 


‘bias against the maker of-the- report. lt will 


be unjustifiable to disallow crossexamination | 


merely on the ground that the witness is 
holding a senior position in the administration 
of the University and exposing him: to cross- 
examination may embarrass him. It is, how- 
ever; not necessary. to follow the procedure 
laid:down for trial‘of cases in courts of law. 
Therefore, the statement of the witness , may 


„examine the. maker a the statement. : 


‘dablé objects, «but denial 
It.may not.be allowed: if | 


to cross-examine the 


‘to, or otherwise approach 


- example, ‘see 
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not be recorded. in the presence of the stude- 
nt charged. Itis sufficient if a copy of the 
statement of the witness recorded behind the 
back of the student charged is.: supplied to 
him and he is given an opportunity to Cross-, 
fey 


"yt és i 
H LE oe 1 ` LEY? rl ’ * 


r r 
at i D M ir 


2. No Right TOS M D. 
A oe 5 : QUEUE O xc 
4! In: disciplinary .proceedings;,the - student 
charged is not. entitled to demand as, of. right 
'to be. represented: by a counsel. Legal assis- 


tance, is denied on two grounds, :. first, since 


no-complicated. questions .of Jaw or fact, are 


involved in. such proceedings, the bar .against 
‘appearance of a lawyer saves, the student 
charged. ‘from incurring. unnecessary. legal 
expenses ; secondly, it reduces.: delay. in, the 
disposal of cases. No doubt, “these are lou- 
of’. counsel may 

.próvecruel kindness" for,.a student who, is. 
_unable.to effectively put forward his points.; : 


, 
© c * - r yt - - 
~ hu + jx ` < - -~ AA L 1 tr. erie $ 


. Reasoned Decision : 
sg ‘aft sE X E^ b uus uL gk uos 

.It'seems.falr. TEN disciplinary authority 
hall record: reasons. for-.its .decision.,,, The 
condition. to give reasons introduces clarity , 
arid:excludes,-or at any rate minimizes, ambi- 
trariness ; it may also give satisfaction- tó . the 
„stúdent against whom it is: made.. The 
nature and.elaborations of the reason will, 
however, depend upon the facts of each case. 
Since the student against whom disciplinary 
order has been passed, has a right to appeal 
for redress, the 
Exécutive - Council.. of . his University (for 
Section 36: A of the AMU Act 
and ` Statute 17 (x) of the AMU), it seems 
necessary that. the: order; of the. disciplinary 
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authority must:be;a; ‘speaking order” 
order which tells lts .own story or gives 


- reasons; so. that the:student may effectively 


put forward his case before the Executive 
Council. 


MESE $ qu o has A ea o 


. Similarly. the Executives ‘Council may:do 
«well, to. give reasons ‘for its p 


b, . . M 


X Xe gan 


Provision to ada Enquiry Officer. 
i? = = t E 


lt is; not. ‘necessary eina ihe disciplinary 


N E 


— 


Kn shall persona!ly hold the enquiry. agai- 
-.nst,the student charged: He may, after issuing | 
` a showcause notice. to the.student, entrust the 


enquiry to “another” person appointed by him 
as an Enquiry Officer. The Enquiry Officer 
will receive the explanation of the student 
charged)! .record:'.the evidence. against him, 
hear ‘the student -in::his defence and submit 


-to the:disciplinary- authority his. finding as.to 


whether the student charged is guilty. or not 
guilty of the wrong alleged against him. The 
disciplinary authority shall, before passing 
any order of punishment, send a copy of the 
report to the student charged and ask him to 
show cause against the imposition of propos- 
ed punishment. He shall also give a personal 
hearing to the student charged, if the latter 
so” desires. If some relevant material or 
information comes into the possession of the 
disciplinary authority after the close of the 
enquiry, he shall not rely upon it without 
giving the student charged further opportun- 
ity to correct or controvert it. * 


Quantum of Punishment : 
The cardinal principle of criminal jurispru-: 
dence is that punishment shall be commensu- 


i.e. an : 


pitately and 
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rate with the offence.’ The same principle is 


‘to: be: observed ‘in’ disciplinary proceedings. 


Even.if the -quantum of punishment is not ` 


. prescribed.by the relevant Act, Statute, Ordi- 


‘nance, Regulation or Rule and is left 
ito ..the'- discretion...-of. . the - -disclplinary 
authority; "it -wille be in the interest 


of:justicevánd faimess -that ‘punishment is 


-adjusted:to the gravity. of the-misconduct and 


is notrmerely the-result of vindictiveness. 
WO. A See ah 
* -Precipitate or Biased Action : 
ee ee ee D TE. cus "n 

A. common experience ' in ' Universities 
these days is: that if a student commits some 
wrong which a majority of- students abher, 
such students'take a ‘mob decision’ as to the 
guilt: of the delinquent and start clamouring 
for immediate disciplinary action against him. 
Sometimes the mob fury. makes the discipli- 


_ nary authorities virtually panicky and myopic. 


In order to appease the mob, they act preci- 
inflict punishment upon the 
delinquent without even observing proper 
legal formalities. The result is, that the order 
of punishment fails to stand the Court’s 
scrutiny and the delinquent is back in the 
University. It is, therefore, necessary that 
the students shall not use their rightful anger 
to hustle the disciplinary authorities 
taking hasty decisions 


into 


, Sometimes the undue haste in taking 
disciplinary action may be the result of ‘bias’ 
on the part of disciplinary authorities 
themselves (who are mostly teachers :) Large- 
hearted tolerance -and pure morality and not 
vindictiveness shall be the guiding stars of 
teachers desirous of projecting their lofty 
image. 
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Police on the Campus : 

Every student believes that the police have 
no authority to enter the campus of a Univer- 
sity for law enforcement purposes. This 
belief has no sound- legal foundation No 
law ‘makes the campus of an educational 
institution immune from the entry of police. 
The fact of the matter.is that in their genuine 
desire to avoid unnecessary hardship to 
students, the police do not like to entangle 
themselves in the cases of ‘indiscipline’ on 
the campus ; this has given rise to a convon- 
tion that the police do not enter the campus 


unless called there by the university authorities. 
But thereis no lega! bar against the police 


entering a University to deal with serous: ‘off- 
ences’ there. Therefore, if the authorities and 
students of Universities want 
to honour the convention, they must ensure 
that their.'temples of learning” are kept clean 
and are not turned into a sanctuaries for 
criminal of the land. 


the police - 


CONCLUSION 


^ 


Indiscipline is a sin; punishment is its: 


expiation. 


Disciplinary proceeding against delinquent 
student:not being trial in a court of law, only 
minimum iequirements of natural .justice, and 
not -formalities of trial procedure, have to be 
followed in it. The student.charged .shall be 


informed of the wrong alleged against him : 


and be given reasonable opportunity to expla- 


in the charge levelled against him, to correct. 


and- controvert the material used to support 
the charge, and to crossexamine a witness 
who has déposed against him. sve 

.The disciplinary authorities shall act in 
good faith and without bias and inflict such 
punishment as may be commensurate with 
the wrong, 


i: 


Circumstantial Evidence in our Sastric Law 


~ 


Our dharmasastras, we find mention 
(“Endowment Lectures On Hindu Judicial 
System,” Tagore Lectures delivered by Sir 
S. Varadachariar), are the sources of infor- 
mation for the Law of Evidence, The purpose 
of a trial, as our sastrakaras have always 
recognised, is to ascertain the real truth. In 
support of our judgment we rely upon either 
direct (pratyaksha) and/or indirect (paro- 
ksha) evidence. The words "direct evidence" 
denote that evidence which proves the litigat- 
ed facts directly. Our dharmasastras 
advised, 'in a litigation, documentary evidence 
is Of primary importance. In its absence, the 
oral evidence is to be taken and in the absen- 
ce of both oral and documentary evidences, 
the point at issue is to be decided by the 
application of ordeal, i e., divya,—the divine” 
testimony’ (Law of Evidence, Woodroffe & 
Amir Ali). | 


Generally four kinds of mode of evidence 
were recognised in our dharmasastras. 
They are, 

Lekkhya (documents) 


Bhukti (possession) 
Sakshi (witnesses) 


Divya (ordeals) 


. piece of evidence. 


By 
DILIP BASU, H-yr. LL. B., 
Roll No. 3, Sec. F. 


We are here to consider about the topic, the 
last one, viz., ordeals (divya) form. 


Dr. Sen Gupta in his “Evolution of Ancient 
Hindu Law” speaks on the history of Ordeals 
as a mode of proof in India as follows— 

“As documentary and oral evidence rose in 
importance, and practical rules for testting 
such evidence were evolved, the use of 
divine testimony receded to the back- 
ground ; from being an ordinary method 
of proof at option, it became more and 
more exceptional, in addition to becoming 
more, humane and practicable.” 

In a litigation when normal evidences 
would not be forthcoming, then point at 
issue would be considered by this mode of 
proof. Inthe case of Mangal Sing (41 CWN 
805 PC) it is observed that “circumstantial 
evidence js merely direct evidence indirectly 
applied”. But it cannot be proved by hear- 
say. Its admissibility not only in the non- 
availability of direct evidence but in favour, 
well, in aid of the same. In determining a 
fact in issue, our law-givers suggest the 
circumstantial evidence as a_ valid and best 
In ancient India this rule 
of law had been prevailed. Manu has said 
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that “as a hunter traces the lair of a wounded 
deer by the drops of blood, even so the king 
shall discover on which side right lies by 
inferences from the facts of the case ' ] 


“In a woman's house it is found that two 
men are quarrelling and pulling the hairs 
of éach other,” according to Narada, 


“they are taken to be habituated to wife: 


of others." | 
"A is found carrying an axe, it is to be 


inferred that A has cut the wood.” ` 


In the above cases inspite of absence of 
direct evidence, the learned men can infer the 


happening of same particular events. From . 


Kautilya, we find that “a person with con: 
tracted arms and thighs may be regarded as 
having been killed by hanging.” 


It is impossible to say specifically any- 
thing about the. authentic descriptions of 
trial in our ancient tribunals, save and except 
in literature like "Mrichhakatlka" which is 
based entirely on circumstantial evidence 
(ACT 9). From this example we find how 
the direct point of issue can be proved in- 
directly by circumstantial evidence. 


In muslim India the Mohammadan law- 
givers (as we learn from "Administration of 
Justice in Medieval India" by M. B. Ahmad, 
"Administration of Justice During the Muslim 
Rule in India" by Wahed Hussain) deal with 
the rules of evidence under the banner of 
oral and documentary. From those salutory 
workings we find that the Oral being sub- 
divided into two categories viz., direct and 
hearsay. When the documents were filed 
by the parties, the tribunals insisted upon 


examining the parties. The muslim jurists 
preferred very much corroborative evidences. 
They freely admitted the circumstantial evid- 
ence and the inferences or presumptions 
were allowed to be dráwn by them if the 


circumstances led to the proof of a conclusive . 


nature. One "T was seen coming out from 
an unoccupied house in fear and anxiety with 
a knife in his hand stained with blood and 


sin the house, a dead body of V was found | 
with its throat cut—-these facts could" be ' 


regarded as proof that T murdered V." In 
criminal cases the muslim jurists followed the 
rule of corroboration and they insisted on 
corroborative evidence of more than one 
Witnesses | 


Dr. S. N. Bhattacharjee in his "Law € 
Practice Of Evidence", 3rd Edn. speaks on 
circumstantial evidence as follows— 

"|n Civil cases, the proof of facts showing 

the circumstances and position- of -the 


parties, the proof of the extent of property, . 
the custody of the documents with the ' 


debtor to prove that the loan was satisfied 
etc., are examples." 


Circumstantial evidence though admitted 


in ancient as well as medieval India, is cau- 


tioned by our Id. men. The danger of relyirtg 
on such evidence is that other facts may fit 
the case. Referring the injuries ori the person 
of the complainant, Yagnavalka commands 
that “it might be self-inflicted”. 


Manu has also said that ina trial “the 
king shall fully weigh the evidence in the 
light of truth, sense, truthful witness, place, 
time and the circumstances.involved and also 
himself and then come to the decisions". 





` 


added ‘importance in 


CRIME & PUNISHMENT 
by Mr. Justice N. C, Talukdar 
Judge, Calcutta High:Court. 


The .subject for discussion is indeed an 
intriguing one .and has agitated the human 
mind fromthe dawn of civilisation. The.problem 


‘involved is as old as the hills, having its 


genesis in those twilight years when hum- 


-anity was still grappling with the basic prin- 


ciples of'truth ;.and it has only assumed an 
-a Welfare State. 
Sophocles in his -"'Antogonon" had 
observed that “Of all things that strange and 
wonderous are, the strangest is man" Down 


the corridor of time, the human mind had 


never looked back .but had striven all:along 
to .open up :new horizons. of thought. To 
conquer the unknown and to extend the, fron- 
tiers of -knowledge had all along.been Its 
burning creed. Though the man has reached 
the Moon today, he has not however reached 
the end of the road and the same continues 


to meander along in a ring of.endless. ages 


“beyond the- utmost bounds of human 
thoughts.” Throughout the cycle of centuries 
the principle of crime and punishment 
has agitated the minds of the leaders of our 
thoughts and there has been an anxious 
enquiry into. the ‘proper correlation between 
the,iwo. Even the field of literature has been 
enriched by such anxious considerations of 
the problem from different angles and am- 
ongst others, Dostoivessky’s well-known 
classic “Crime and Punishment” has highlig- 
hted the. same. 


.controversies connected with any 


‘calculated to prevent it.” 


.ed as a community." 


- 


The history of the development of prin- 


. Ciples relating to “crime and Punishment" 


is of compelling interest, going back many 
centuries. in our civilisation. In course of 
time-and.with the progress of ideas, various 


theories relating to the same have cropped 
‘up. The twin concepts of crime and punish- 


ment. have raised however the usual spate of 
attempt 
to define a legal concept. Mr. Wechsler, 
an eminent ‘American authority, in his 
'The Criteria of Criminal Responsibility' 
has observed that “the purpose of the penal 
law.is to:express a formal social condemnation 
of forbidden conduct, outtressed by sanctions 
Blackstone, 
again, in his Commentaries defines crime 
as “a violation of the different rights and 
duties due to. the whole community, consider- 
A crime undoubtedly 
may be a violation either of a right or of a 
duty and a great many .of the breaches of 
criminal law.are breaches of duty to abstain 
from objectionable acts although they may 
not involve infringement of anyone's right. 


‘A reference in .this context may be made to 
‘Dr. 


P. K. Sen’s Tagore Law Lectures 
1929 : “Penology Old and New". The 
eminent Jurist aptly observed that “It is clear 
that the injury to the community which marks 
the general tendencies of all crimes may serve 
roughly.to describe- crime, not to define. it. 


^ 
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The factor of moral repulsion is often present 
on the ordinary estimate of a crime but it can- 
not form the very basis of its definition. 


This concept has its genesis in Roman Law.. 


(t was the Roman Jurists who pinpointed the 
string tendency of crimes to injure the public 
and the English Law in this context has been 
tinged by this Roman influence. In the 
early Germanic systems, broadly speaking, 
the basis of punishment is vengeance. As 
was observed by Prof. Maitland, the Law 
of England on the eve of the Norman con- 
quest brought to light four elements viz., 
outlawry ; bloodfeud ; tariffs of wer and 
- bot and wite ; and punishment of life and 
limb. There is intimate connection in Eng- 
‘lish: history between these early forms of 
punishment and the Doctrine of the King’s 
peace. The notion that “the king never 
dies”. and “the throne is never vacant", gave 
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Deodand is given by Hawkins in his 


^please of the Crown.” Magna Carta, 
which is the corner-stone of English liberty, 


. guaranteed freedom from arrest except on a 


criminal charge. The end of the 18th Cen- 
tury highlighted the idea of reformation as 
the purpose of punishment. Beccaria (1735- 
1794) in his epoch-making book Delitti 
edelle pene (On Crime and Punishment) 


made an able advocacy against capital punish- 


ment :and torture generally. Jeremy Ben- 
tham, the great Jurist and: Philosopher of 
England, whose writings exercised a profound 
influence in awakening the spirit of judicial 
reforms in England asked “Does justice requ- 
ire less precision than chemistry ?' John 
Howard personally investigated the con- 
ditions of the prisons and published his. book 
“The State of prisons in England," 
which revolutionised the prison administration 


al 


in England. Sir Thomas Buxton, A de, 
Tocqueville etc. contributed materially. to the 
dawn of penitentiary reform. Solitary Im- 


continuity to the King’s peace, and a new 
meaning to the allegation ‘ against the King's 
- peace” is every indictment. The King now 


became equivalent to the State, and “against 
the Kingís peace” began to imply that the 
wrong was against the State—a public wrong. 
For collective responsibility for wrong done 
“one has to turn to the English Frank pledge 
i. e. the union .of men in tens, each group 
being responsible for its members. -The 
English Law of “Deodand” emerged as a 
result of the combination of the principles of 
vengeance with that of compensation as 
referred to above It required the animate or 
inanimate thing causing the death of a human 
being to be delivered to the King for being 
put to pious uses “for the appeasing of God's 
wrath." Even Bracton testified to the 
existence of this practice with approval. 
interesting account of --law relating to 


prisonment as a means was deeply enquired 
into and -brought to light the defects of the 
systems of solitary imprisonment and ulti- 
mately led to its abandonment. The part 
played by the clergy in the context of this 
reform is also considerable. The Church had 
a motto.that it must seek to keep clear of 


- bloodshed Ecclesia abhorrent a sanguine. 


The construction of the Millbank Penitentiary 
commenced in England in 1813. Pentonville 
prison housing about 1000 convicts and serv- 
ing asa model for future prisons was cons- 
tructed in 1842 in America and "lesser Pen- 
tonvilles" sprang up in different parts of the 
United Kingdom and in other parts of Europe, 
in the Dominions, in the Colonies and in 
india too 


As a result of the. : extensive e 
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measures. of. penal reform visualised in the 
Criminal Justice. Bill of 1938 it -was decided 
-that Pentonville prison should be demolished. 


Punishment underwent materia! trans- 
formations. in various epochs. 
of Deportation. became widely prevalent -in 
the latter. haf of the 18th Century and the 
first half of the 19th Century. ‘Between 1847 
and 1848 all transportation was suspended 
and it ultimately disappeared from the Statute 
book under the Act of 1857. The classical 
school which we have discussed above 
considered the various manifestations of 
punishment viewed in relation to crime. 
“Punishment” as observed by Dr. P: K. Sen 
"is regarded as something that must be set 
over against the crime to restore the balance, 
which has been disturbed." From Aristotle 
onwards this idea has played not an incon- 
-siderable: part in ‘determining punishment. 
The retributory basis of punishment remained 
as before under the classical school. The 
neo-classical school thereafter emerged. Im- 
portant modifications were made in French 
Penal Code by the Revised Code in 1810. 
The judges were given discretionary powers 
to vary the punishment. On the whole how- 


everit did not involve a marked departure 


from. the strict Classical standpoint. 
A reference now may be made to the Italian 
Positivist School. Historically the -feach- 
ings of Lombroso' furnish the turning-point 
ofthe European- thoughts from the crime to 


“the criminal. Lombroso in his book “Crime : 


its causes and remedies" observed that 
crime proceeded from abnormal anatomical, 
physiological and psychological  character- 


istics. It is the consideration of' these out- 


e standing - facts. -that 


led- -Lombroso to 


The system 


propound his first theory that crime is of 
atavistic origin. The born criminalis a class 
by himself and the treatment that is to be 
accorded to him by society must be by 
special methods; such as_ elimination, differ- 
ent from those. applicable to the other crimi- 
nals. The insane criminal can by no means 
be put on the same footing’ as the born 
criminal. After Lombroso ' the Italian 
School found a powerful exponent in Enrico 
Ferri. |t has been observed that “If Lom- 
broso was the founder of criminal anthro- 
pology, Ferri was the founder of criminal 
sociology." Ferris “New Horizons of 
Criminal Law and Penal Procedure” pub- 
lished in 1884 is a Landmark that opened up 
new horizons. Ferri dealt .in great details 
with penal substitutes or equivalence of pun- 


ishment and recommended numerous preven- 


tive measures—social, political, educational, 
economic and industrial, laying his fingure on 
many of the dark spots of the present-day 
society. The next exponent of the Positivist 
School is Raffaele Garofalo, the well-known 
author of “Criminology” published in 1885. 
He treated the problem of crime from the 
evolutionary stand-point and distinguished 
those so-called natural crimes from others 
which may be called artificial and positive 
and made clear and categorical observations 
as'to punishments. The progress of thought 


in Penology: from the earliest times will 
‘occupy a large canvass and | will refrain from 


giving a detailed picture. To put in a shor 
compass, coming to later times we find that 
punishments assumed diverse forms. The 
subsequent history of penology is the adjust- 
ment of punishment and penal substitutes in 
the practical scheme of legislature, judicial 
and administrative reconstruction The next 


34 UNIVERSITY :LAW: JOURNAL 


phase -of thought is represented by the 
school of Liszt, Pvin’s and Van Hamel, .known 
as the school of ‘Reformers’. \t planned a kind 
of "double entry penology”, entailing.a two- 
fold attitude .viz. that for.certain criminals, the 
‘time-honoured penalties with the object of-a 
repression is to be.maintained while for others 
foreventive measures were to be provided in 
accordance with the teachings of modern 
criminology for preventing relapse or .conta 
mination. 


“International Union of Criminal Law” 
was founded at Paris in 1889-for the promo- 
tion of penal reform. The deliberations on 
the-subject at the First congress.of the Inter- 
national Association of Penal Law held. at 


Brussels . in 1926 are  .very material. 
Various measures were suggested for 
reform. The .year 1925 is important 


also for passing of the Criminal.Justice: Act 
in December of that year. The first part of 
that consisted of provisions relating to the 
probation of offenders and the problems 
connected thereto. The indian Jails Commi- 
ttee dealt with probation in 1919-1920. 
The Children and Young Persons Act, 1933 
set forth the constitution of the juvenile 
courts. The 9th. International Penitentiary 
Congress was held in London in 1925 and 
Lord Haldane observed that "Punishment may 
have a significance that is.retributory and it 
may. also have a significance that is reforma- 
tory.” The Criminal Justice Bill of 1938 
stands out as a land-mark providing for alter- 
native methods for imprisonment. It ‘sought 
to amend the law relating .to the probation 
of offenders, the supervision of persons by 
probation officers and the functions of proba- 
tian officers. The subject that raised more 


than ordinary heat and controversy. in the 
House of Commons during the debate on the 
Criminal Justice Will; 1938 -was that of Corpo- 
ral punishment. Jeremy Bentham, the great 
Jurist and.Philosopher .observed way.back in 
the 18th Century that "the legislator who 
order .whipping -knows not what he.dops,<a 


Judge. is nearly as ignorant." Sir Sammule 


Hoare gave his reasonings for abolition.of 
corporal punishment in his exposition. before 
the.House.of Commons. .But -death penalty 


which -existed from the . most. ancient times 
raised a.lot of controversies ; its ‘retention 


as well as its abolition was -advocated 
with equal vehemence. -In-our country, as 
far. back .as the. days-of Mahabharata one 


comes across well-known -arguments «against 
the -wisdom of inflicting. death sentence 
as -the extreme penalty of law. 


In the 
Buddhist .era, moral .consciousness ,as. to 
the inequity of capital -punishment .was. 
not -wanting but death penalty had con- 
tinued in .diverse forms throughout the 
ages. Public opinion .was ‘divided in. hos- 
tile camps and .as was ‘observed :by :Dr. 
P.K. Sen the humanitarian .societies emp- 
hasised the view that "human life is .too 
sacred to be lightly sacrificed rat the.altar 
of law.” In.view, however,. of the gro- 
wing modern conviction that the : principal 


“object .of punishment is to reform the 
- offender, 


when that is possible, and to 
restore -him to..society, the death penalty 
was more and more found to be entirely 
out of keeping with the spirit of the.new 
penology. The impact .of the modern school 
of thought was felt in the estimation, of 
several penologists in India. The deterrent 
influence of permanent or almost perma- 
nent segregation was .considered :to .be. 


ot 


e With the idea of expiation, at other 
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more effective “than the“ death sentence 
because there are few criminals who can 
face the “prospect of life-long 'imprison- 
ment with equanimity. 1 would not like to 
make the ‘discussion’ longer and, by and 
large, this closes the old chapter and ushérs 
a the new. i 


- 1 


» 
th 


The next point arising for ‘consideration 
is as to what is the 
Penology and Criminology 1" W. W. Smithers, 
Chairman of the Committee on Translation 
of the American” Institute “of criminal law 
and criminology; in his “introduction to the 
English version De Quiras on Modern 
Theories of Criminality described criminology 
as “a secondary evolutional consciousness 
of the study of: penology”. The scheme 
of punishment ‘may have for its basis” one 
or more of the following ideas “Vengeance, 
intimidation or detérrence, expiation, correc“ 
on”. Dr. P. -K;^^Sem in his 


observed that “the ‘idea of intimidation "or 
deterrence is as old: as the world and 
enters in more or less degree into every 
scheme -of ` punishment, * veryoften combined 
' times 
tinged with the ideas of vengeance, very 
rarely tempered with’ the idea of correction 
or reformation of the offending individual 
or balanced by a conscious aim at social 
defence". The aims: of punishment for 
crime," viewed from: the: -senténcer's stand- 
point; are many and difficulties have been 
encountered in their application. There is 
a vast literature on the subject and a detailed 
discussion is not possible within a short ‘time. 
Such aims however may be catalogued as 
(a) ` Deterrence - (by "Protection -of Society 


relation between 


“Tagore 
Law Lectures on 'Periology, Old and New 


(c) Reform of the Offender (d) Retribution 


(e) Justice - (f) Reparation. One of the 
principal ‘aims of punishment for. crime is 
to” deter the individual offender and also others 
who may be minded to commit similar offences 
and hence to prevent further crime. The as- 
pects are two- -fold—individual deterrence and 
general’ ‘deterrence. Individual deterrence as 
Mr. J. E. Hall Wiliams stated in his “The 
English Penal System in Transition" calls 
for a comprehensive study of the character 
and personality of the individual, the nature 
of the crime involved and the certainty and 
celerity of punishment. General deterrence 
requires public to be informed of the offences 
and’ penalty imposed for it and the public 
must be in genera! sympathy with the law and 
the way it is being administered. This brings 


“Us to the second dimension of the discussion 


of aims of punishment viz. the pro- 
tection of society. It Is right for the 
courts to seek by their sentences 
to ""protect society from the danger 


of ‘repetition of the offence and this extends 
beyond mere deterrence and comprehends 
the removal of the offender from the society 
for a period. Some scholars including Ben- 
tham have described it by the term “incapa- 
citation’. The third aspect is reform of the 
offender. The reform of the offender and 
his rehabilitation in society is widely canva- 
ssed in modern times as one of the princi- 
pal aims of the penal law.. The objective is 
Certainly desirable but there are some quali- 
fications. This requires careful interpretation 
before we draw ultimate conclusion. Retri- 
bution constitutes the fourth dimension. The 
ancient” meaning was close to the idea of 
vengeance but mixed up with the notion 
of ` restoring the balance in society by 
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proportionate punishment of the offender. It 
was Bernard Shaw who pointed out that the 
"Biblical phrase . "Vengeance is mine, saith 
the Lord' does. not mean the Lord Chief 
Justice.” Even before. .Shaw's day, there 
were many who doubted Whether retribution 
in this ancient form Was a proper aim of 
“punishment, for crime, The. nl Law 
‘conceming “an eye "for. an eye” was really 
expréssing a ‘limitation on primitive  vengean- 
ce saying ultimately—thus far and no further. 
Over the centuries, in the Western, world, .the 
idea of limiting punishment has gained 
‘momentum: and we begin. toreach a more 
modern and sophisticated and perhaps even 
a more acceptable” notion of retribution. 
The more modern notion” is that punishment 
should be. proportionate tó the offence and 
the culpability or biame- worthiness of the 
offender. “Smith ‘and | Hogan “in their 
“Criminal Law" referred to retribution and 
the harm done and noticed that in the present 
day ` the emphasis is on punishment being 
proportionate to the harm done. The sente- 
nce is to fit the crime. In Director of Public 


‘prosecution Vs. Ottewell reported . in (1968). 


‘All. England Reports 153 at 155, Lord Reid 
observed thát "t, was rather ' tentatively 
suggested by ‘the "earned "Attorney. General 
that there is a ‘tariff’ for each kind of offence 
which is varied upwards or downwards 
according to the circumstances of the offence 
and the character of ‘the accused. Offences 


of a particular kind vary. só vastly however in, 


gravity thát there cannot and should not “be 
any ‘Normal’ sentence, and there is no worka- 
ble standard by which to judge whether any 
particular ‘standard is extended beyond what 
is ‘normal’. 2 The next branch is justice. | Mr, 
H. L A. Hart in, his ; "punishment and Res- 


T 


ponsibility" claim that the law should not i 


in its scale of punishment flout any well- 


marked common moral distinctions, develo- 


ped into a sophisticated modern view of the 
needs to treat offenders justly ; and. fairly, to 
treat like cases alike and. SO On,- The Cadogan 
Committee on Corporal punishment, in 1938 
doubted whether it- was ethically justifiable 


to make an ‚example, of.. one person for the 
benefit of the „community, especially- in the. 


case of a young ‘offender where .the ¿punish- : 
ment chosen was, not the, most appropri- 
ate one for the needs. of the individual .. off- 
ender. This brings us to the other aim of puni- 
shment: viz. Reparation. : Mr.. Hall. Williams 
described it as “at once. the lasa, and the 
newest: aim of punishment. for crime." Many 
penal reformers today. believe that it would 
contribute to the - reform of the offender and. 
“he reduction of. crime if the offender was 

made to pay compensation to the victim, for 


the injury or loss he., has caused him. There 
‘are. difficulties, however. jn the implementa- 


tion thereof, and the problems are deep-seated, : 
Sir. Lionel Fox, whose views on the aims of 
penal administrators carry, great weight, 
catalogued the” three main purposes as 
follows :— a M 
- "(a) custodial, for the unconvicted, "o 


T - 2^ 
Kem ^ £ - E 4 
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“coercive, for those who -can secure. 
release by paying, what they owe (or. 
we might add, by, other prescribed 
conduct, e.g. where .a person is com- 

mitted for contempt), 


Mei a! 
~ (b) 


-1 
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- (c) correctional, for the convicted." '. 


This brings us to the sentencing process. , 
i Poe 
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The Streatfield Report in-1961 reviewed the 
present arrangements in England and Wales 
and observed that.in order to discharge their 
responsibilities today courts need much more 
informations than they had in-the past. This 
information must. be comprehensive, reliable 
and. “relevant. -' Lacassagne's -.epigram : 
¿There are no crimes, there are only criminals” 
contains the whole philosophy of. modern 
penology .in the West. Law or legislation, 
which was -supposed formerly to concern 
itself with crimes, is now to regard criminals 
as its objective. : : 


4 


- 


=" The forward march into the realm of Peno-' 
logy did not cease. The publication ‘in 
November, 1969 of the White Paper relating 
to England and Wales under caption “people 
in prscn and-:in December 1969 of the: 
Report:on the work of the Prisoners Depart- 
ment in 1968 brought up to date the account 
of. the English’ Penal -System and gave an 
opportunity to-take a look- forward for future 
developments. The White paper enjoined 
.the treatment of offenders in custody and 
observed that “a society that believes in the 
worth of individual human beings can have: 


the quality of its belief judged, at least in 
part, by the quality of its prison and probation: 
services. - -On the resources made available-to- 
developments took place ifi 
recent years in the provisions of : employment’ 


them material - 


for prisonérs, ‘in the education of prisoners 
end in the improvement in prisoners’ contacts 
with the outside world. The horizons of proba- 
tion and after-care services have been widened 
and contributions were made to constitute 
the cómer-stone of further and future 
. developments. All these things bear eloquent 
e testimony-to a bold look-ahead, ~ -* - - 
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`- -W. Friedmann in his "Law in a changing 


"Society" observed that "There are two con- 
' flicting approaches to the function of criminal 
(AA at one end of the spectrum, there 


ere what we ‘may call the fundamentalists. 
To ‘them the function of the criminal law is 
essentially-that of the defénder and protector 
'of- moral válues. ~ Generally, this -approach 
goes together with the emphasis on guilt as 
the determining element of criminal 
behaviour and with a retributive theory of 
punishment............ „At the other end of the 
spectrum, the ‘utilitarian approach sees crimi- 
nal law and the criminal sanction essentially 
as one of a large number of devices by which 
society protects itself against injury done to 
it by -certain kinds of behaviour’. The 
controversy over the issue continues and has 
indeed been intensified by the increased 
complexity of contemporary society, in which 
both the range of socially dangerous offences 
and that of the possible responses to be made 
by the society has vastly increased. A whole 
new area of criminal law has developed out 
of the steadily increasing responsibilities of 
the modem “State for the maintenance of 
certain crucial standards demanded by the 
proper functioning of a modern industrialised 
and urbanised society. These standards are 
embodied in a' great variety of statutory regul- 
ations. Psychology and Psychiatry * 
and the Criminal Law came 
up for consideration in ` modem Rules. 
The M'Naghteh : Rules: laid down by the 
House of Lords in the case of Daniel M'Nagh- 
ten relating to the ‘defence ‘of insanity came 
up for further consideration and the British 
Royal Commission by a large majority 
favoured abolition or modification of the 


' Rules.” The majority” report of the “British 
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Royal Commission suggested that the Jury 
must be.satisfied that at the time of commi- 
tting the act, the accused as the result of, the 
disease of the mind or mental deficiency ` did 
not know the nature and quality of the act. 
This is the law. in India also. Principles of 
responsibility may be, and have. been profou- 
ndly modified. by the conditions of modern 
urbanisation.and .industrialisation. 

» "Legal Principles” as Friedmann rightly 
observed "need constant reappraisal in the 
light of changing, social conditions." New 
problems have arisen and, are mounting. up. 
The. Provisions of the Criminal Justice, Act, 
1948 provided for magistrates’ courts, sitting 
as courts of summary jurisdiction, to have 
power to order a person aged between 12 
and, 21,-.In regard to whom they had the 
power to impose imprisonment, to attend at 
an approved attendance centre for up to 
twelve , hours in the aggregate, as specified 
in the order, but not in school or working 
hours. | 
and no more than three hours’ attendance at 
a time could be. required. Provision is made 
for discharging . the order or varying its detal- 
led requirements. The Provisions of , the 
Criminal Justice „Act, 1961 effected two 
major changes in the system of attendance 
centres : 


1. The minimum age for attendance was 
reduced from 12 to 10 years ; 


2. The permitted hours were increased 
+ to twenty-four hours in the aggregate, 
_where the court is of the. Opinion, 
having regard to all the circumstan- 
ces, that twelve hours. would "be 


No more than one.attendance a day. 


EN 


mue 
Provision is also made that the aggregate 
number of hours attendance shall not be less 
than twelve unless the offender ‘is under 
14 and the court is of the opinion that, twelve 
hours would be excessive, having regard to 
his age or any other circumstances. Among 
the suggestions made to the Royal Commi- 
ssion on the Penal System with regard to 
the handling of young offenders under 21, 
there is one theme which constantly recurs, 
viz. the need to provide a special kind of 
regime for chronically disturbed youths who 
cannot be effectively handled. within the 
present system and whose presence- is .a 
constant source of disruption. Thus the 
Society of Civil Servants (Prison and Bros- 
tal Governors Branch) would like to see 
"an establishment organised to cope with 
the chronically disturbed", where the empha- 
sis would be on "treatment within a medical 
context". The prison medical officers would 
like to see at least one borstal under medical. 
direction, "especially for disturbed boys". A 


good deal of pressure has been built up in: 


recent years for the complete reorientation of 
our measures for dealing with juvenile offen- 
ders. Reform proposals for young offenders 
and non-custodial methods occupied the 
mind of the reformers. The standard Mini- 
mum Rules of the United Nations lay down 
that "as a rule young offenders should not 
be sentenced to imprisonment". , The Crimi- 
nal Justice Act 1948 contemplated eventual 
abolition of imprisonment of juveniles in 
magistrates’ courts. The minimum age for 
committal by a court of summary jurisdiction 
is seventeen, ,and for superior courts, fifteen 


as against the previous general minimum of 14 . 
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Under section 17 of the Act no court was to 
impose imprisonment on a person under 21 
years unless it was of the opinion that no 
other method of dealing with him was appro- 
priate. The publication in November 1969 of 
the White Paper relating to England and 
Wales, entitled "People in Prison,’ Cmnd. 4214, 
and in December 1969 of the Report on the 
work of the Prison Department for 1968, 
Cmnd. 4186, provides an opportunity 
to bring up to date this acc- 
ount of the English penal system, and also to 
take a look forward and discern some of the 
main lines of likely future developments. 


As the White Paper says, in its concluding 
sentence, "A society that believes in the 
worth of individual human beings can have. 
the quality of its bellef judged, at least in part, 
by the quality of its prison and probation ser- 
vices and of the resources made available to 


ee 


them”. 


‘In common with the rest of the world, Ju- 
venile Delinquency is increasing in India. Dr. 


Bhattacharyya in-his book “Juvenile Delinquen- 


cy Borstals' has rightly observed ‘New ideas in 
planning, better institutions, and above all, a 
dedicated personnel will be required to meet 
this challenge’. To understand the cause of 
crime is the first step towards prevention of 
crime and in the words of Dr. Bhattacharyya 
“to argue in a vacuum about the theories of 
punishment, retribution, deterrence or rə- 
formation, will lead merely to barren philoso- 
phical discussions while the real problem of 
crime : prevention will remain forgotten." 
Modern Penology therefore is based on 
manifold considerations and. it is only the 
e prophet or posterity that can give the answer 
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as to whether the problem could be properly 


_ tackled and the difficulties solved satisfacto- 


rily. 


Our forefathers in ancient India were 
conscious of these problems and have bes- 
towed their anxious consideration to the law 
of penology. They have been path-finders, 
enriching the vistas of human progress. 
Science transcends geographical boundaries 
and as Tagore observed “truth has no geo- 
graphy". The existence of penal science 
and the names of the expositors are mention- 
ed in the Mahabharata. |n  Kautilya's 
Arthasastra (4th Century B.C.) he frequently 
quotes from his predecessors, both schools 
and individuals, and in the body of the work, 
which often assumes the form of a discussion, 
he leaves no doubt that penal science was 
a recognised branch of knowledge, being 
comprehended within the larger subject of 
Raja-Dharma, (Royal Policy). The schools 
mentioned in the Arthasastra are the Manavas, 
Barhaspatyas, Ausanasas,  Ambhiyas and 
Parasaras ; and the individuals are Bhara- 
dvaja,  Visalaksi, X Pisuna,  Kaunapadanta, 
Vatavyadhi and Bahudantiputra. The semid- 
ivine origin of penal science is indicated in 
the Mahabharata by putting the following 
words into the mouth of Brahman ; “For the 
behoof of the world and for establishing the 
threefold object namely Dharma (right con- 
duct) Artha (wealth or prosperity) and Kama 
(pleasure) | have composed this science re- 
presenting the very essence of Sarasvati. 
Helped by punishment this science will 
protect the world. Meeting out rewards and 
punishments this science will do its work 
among men. And because men will be 
governed by punishment, therefore will this 
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science be known: in the three words as 
Dandanity".: The original composition by 
Brahman is said to have contained a hundred 
thousand lessons. The real idea of the con- 
cep of punishment in Mahavarata is not a 
notion of vengeance as in the: Germanic sys- 
tem but the protection of the society: resting 

. withthe King who. is regarded as the divinely 
^ appointed authority and the very: source and 
fountain-head of justice: and equity. n the 


Santi Parva ‘of. the Mahabharata Ch. CXXI. 


headed Rajadharmanusasana. (Duties ordain- 
ed for. the King),. the character of Danda is 
delineated clearly and 'reveals the heights 
reached by our ancestors: at the dawn of 
civilisation. ' = . :- +“. 


A reference in this.context may be made 
to the dialogue. between): Judhisthira and 
Bhisma as. mentioned in the Mahabharata. 
In . the. following dialogue, Judhisthira said 
“O grandfather, . you. have now finished your 
discourse on the duties of Kings. From what 
you have said.it appears hat Danda occupies 
a high position and is the master of every- 
thing, for everything depends on Danda. --It 
seems, O puissant:one,. that Danda which is 
most powerful and which.is: the’ foremost: of 
all. beingá among either gods.and Rsis and 
great Pitas, and Yaksas and Raksas and Pisa- 
cas ‘and Sadhyas; or living beings in this 
world . consisting: of beasts .and'birds. . You 
have said that the entir. universe mobile! ‘and 
immobile ‘including gods,’ asuras and men, 
depends on Danda; O foremost of" Bharata's 
race, do tell me Who is "Penal: Providence 1 
Of- what kind is he ?« What is his form ? 
What is his’ nature ? : Of what is he made ? 
Whence is his origin ? What are his features ? 
How does. he control? How again does he 


‘sometimes’ called "Vyavahara (Law). 


M 


kéep awake among living" creatures so vigi-' 
lantly ? Who again remains awake 'maintain- - 
ing this continuity ? Who is ‘recognised as 
the . beginning . of- ` things, ^ who 
this ‘excellent ‘one designated. Penal 
Providence ? Wherein does Penal Provide- 
nce reside ? What again» are -said to be his 
ways 4” . e ES 
Ko dandah kidrso dandah kimrupah 
-  kimparayanah ; Kimatmakah'katha- — 
i mbutah kathammurtih "kathampra- 
'; bhuh. (ioc j "ms 
Jagarti ca katham dandah praja- 
... svavahitatmakah.; Kasca' purvapar- : 
amidam jagarti pratipalayan. - »: 

4. .Kasca vijnayate. purvah “ko varo 
dandasamjnitah ;' Kimsamsthas- 

v ."ehabhavaddandah. ka chasya gati- 
muchyate. "3 


The .answer to this long string of questions 
is- glven' in the. next.few verses : “Listen, O - 
scion òf the Kurus, who is Danda and’ why 
he is ‘also called . Vyavahara - ,Dànderis;that 
by which righteousness is maintained. He is 
Danda 
is so called in order that the righteousness `of 
the King who is wide awake may. not. suffer 
extinction." Mahabharata, Chap. LIX,^Ver- 
ses. 8 ‘and 9. The idea of divinity is'further . 
brought out thus: 'Danda is the: mighty: 
Visnu; the veritable Yajna (sacrificial rite); 
the Lord Narayana. He is “called: the ‘Great 
Being bearing an eternal mighty form. Danda; 
the daughter. of the Supreme: Being under 
diverse appellations such as: Laksmi (Pros- 
perity) Niti (Moral Ordinance), :.Sarasvati. 


o 
/ 
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(Learning), Dandanity (Penal Ordinance) is: 


made manifest in diverse forms and supports 
the universe.".  ' Bog 
Dando hi bhagavan Visnuryajno 
:Narayanah prabhuh ; Sasvadrupam 
mahad bibhran mahanpurusa ucyate. 
' Tathokta: Brahma  Kanyeti: Laksmir 
Nitih. Sarasvati ; Danda. nitirjagaddha- 
'.tri . Dando; hi bahu vigrahah. Ibid 
"verses 23-24: . -. .. EF A | 
Again, “There is. ‘nothing which deserves 
greater respect “from kings .than Danda by 
which the ways of righteousness: are marked 
out. .Brahman himself for the protection .of 
the world and. for establishing the duties of. 
the different orders has sent down Danda.” 
Ibid Chap. CXXI. Verse. 49. Behind this 
poetry and imagery there is a great deal which 
we shall presently see elaborated in scientific 
detail in Kautilya's Arthasastra. Laksmi or 
the goddess of prosperity stands here for the 
science of economics (Vartta), which crimi- 
nal science must take note of. Niti or moral 
ordinance stands.for the ethical sense. of. the 
good or bad, which.criminal science obviou- 
sly cannot ignore... "Sarasvati or. the goddess 
of.learning.stands for the faculty. of discrimi- 


nation, which must enter into the judgment ` 


of. acts as right’ or wrong:: Dandanity or 


penal. science ‘in. its : comprehensive sense: 


calls for exercise of one -or more of these 
branches of knowledge. ' Indeed, it is. “made 
manifest" in. one or more of these . forms 


according to circumstances; © > > >o 2) 


4, . - ` ; : " E 


The’ golden thread...underlying the afore- 
said - discussions is the anxious‘consideration 
e the Rishis 'had to. mete out sentence in the 


case.of punishment and that anxious consi- 
deration looms large in the backdrop of the 
welfare state today, assuming added impor- 
tance and gaining incomplexity. 

We may now take a look ahead. The 
penal system is indeed in transition. Mr. 
Hall Williams aptly observed in his “The 
English. Penal System in Transition", "But 
how far it is being transformed and into what 
it is changing, is not altogether clear. Do 
we witness the trarisition from punishment to 
treatment $ .. From ancient ou:-moded met- 
hods. to modern sophisticated techniques ? 
From.an irrational accumulation of sentiment 
and tradition to a scientific and well thought 
out variety of regimes and measures ? From 
bumbledom to efficiency ?” There are clearly 
several levels of conflict and stress here, as he 
Observed between staff and inmates, between 
different levels. ofi staff, and between the 
community's expectations and the actual 
resources and provisions .made. A reference 
may. also" be made to “Law ina Changing 
Society’: ‘by’ W. Friedmann. where, while 
discussing: Criminal Law in the Welfare State- 
Mens: Rea and the Public Welfare Offence it 


. was ‘observed that “Awhole new area of cri- 


minal law‘ has. developed out of the steadily 
increasing responsibilities of. the modern state 
for the maintenance “of certain crucial stan- 
dards.demanded by the proper functioning of 


a modern industrialized: and urbanized society." 


A very useful contribution on the subject is 
Dr. P. B; Mukharji's»"7he New Jurispruden- 
ce :—The Grammar‘of Modern Law” (Tagore 
Law Lectures). The learned author referred 
to the incoming new forces and observed that 


- “Many old .continents of jurisprudence have 


disappeared. . New continents have appeared 


r 
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demanding recognition.” - ' A new criminal 
jurisprudence has to recognise the impact of 
the new events and concepts. Penology has 
indeed developed new. theories and new 
approaches about crime and punishment. 
About the needs Dr. Mukharji observed. that 
“The orthodox ‘criminal jurisprudence about 
deterrent, retributive and reformative theories 
of punishment has become too general and 
too inadequate to. meet the new penology 
which treats crimes and criminals more as 
"diseases" and “patients” than as subjects 
and objects.to be punished and. condemned.” 
“There is .a point beyond which new wines 
cannot:be put into old bottles. New crimes, 
new offences, and new. penology cannot be 
. fitted into the conservative criminal jurispru- 
dence". We do agree: with the ultimate 
observations made by the learned author in 


his “New Jurisprudence" that “The outda- 


ted criminal procedure of the middle: ages 
cannot hope to serve the demands of the 
present century. New criminology. and new 
penology demand a new criminal jurisprude- 
nce for the modem age.” Modern penology 
must keep'pace with these pressing demands 
and dovetail into the manifold demands of. an 
welfare .society. ‘As was observed by Mr. 
Justice McCardie in Ronald True’s case in 
Notable British Trials (Vol. | Ronald 
True)''at page 246 that “all law must pro- 
gress or it must perish in.the steam of man". 
This is also .very: much.'true in the case of 
modern penology and. by. earnest endeavour 
alone and timely .thought . the * exigencies 
of the modern age can: be made.. | opened 
my address with la ‘reference to- Sophocles’ 
“Antigonon” that “ofall things that : strange 
and wonderous are, the strangest is man”, and 
| close the same with a reference ‘to Tenny- 


t + 
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son's Ulysses about the heritage of man 
namely, "to follow knowledge like a sinking 
star beyond the utmost bounds of human 
thoughts". The society needs a new Prome- 
theus to sweep away the -accumulated - dark- 


ness of a thousand years. Man has reached 


the Moon today and human civilisation has 
reached the: cross-reads of history. It is-diffi- 
cult, therefore, to foretell' the nature of the 
reforms that would 'take place and the ulti- 


mate shape that the new criminal xjurisprude - 


nce will take giving effect to the new theories 
and new approaches about crime and punish- 
ment. Lord Hallam in his well-known obser- 
vations said that "the historian: having rea- 
ched the point.of interogation must leave the 
necessary of his question to- prophet or to 
posterity." 1 respectfully agree- and leave 
the answar of the question to the future gene- 
rations. : 


e 
1 


. he subject for discussion has indeed 
been an in riguing one but it is difficult to do 
justice to such a vast subject within a short 
compass. My tale, therefore, -like the 
Cánterbury Tales must remain. half-told. 


Before | conclude, -however, | must express . 


my admiration for the amazing vision and the 
progressive outlook of our ancient forefathers, 
who, in: the dim distant past when history 
melted into myth, prose: into poetry, relaity 
into ‘romance, ‘had the: glimmerings of the 
eternal truth and were pioneers in making 
peregrinations into the field of penology in 
its: different aspects and made valuable 
contributions. to the field of what that great 
American Judge, Mr. Justice Holmes, descri- 
bed as “the felt necessities of the time”. 
Ageless is the culture of India and ageless 
are its institutions. This: sacred land of the 


s 
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Aryavarta ls a fountain head of redeeming 
‘ideals and illuminating thoughts that would 
gleam and glow for generations, lighting the 
vistas of human progress. Many contem- 


poraneous civilisations have perished and . 


: disappeared like the snows of yester-year but 
our civilisation has. withstood the ravages 
of time as it is broad-based on Dharma. There 
is no magic or. incantation behind the same 
but sheer logic and the same again is broad- 


based on the law of Dharma. Man has 
reached the moon today but there is no end 
of the Road for this burning problem, 
which indeed is the Protens of the legal 
world ; assuming an almost infinite diversity. 
Humanity has reached the  cross-road of 
history and the ultimate answer to the 
problem may be i to Pe Prophet ar the 


, postertly. . E : Eds 


. - Ẹ Inaugural Address by the Hon'ble Mr. Justice N. C. 
Bj Talukdar, at the Inaugural Meet of the Training 
Workshop . for Correctional Officers of West Bengal 


held at.the National Test House Auditorium at 
6 P. M. on March 22, 1974. 
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Article 31C—An Outrage on the Constitution 


By 
N. A. PALKHIVALA 


Barrister-at-Law, Supreme Court. 


“The people never give up thelr liberties but under some delusion. 
The true danger is, when liberty is nibbled away, for expedients, and by parts.” 


\ dá 


Article 13(2) of the Constitution provides : 


that the State shall not make any .law which 
takes away or abridges the fundamental 
rights. The word “law” in that Article was 
construed by the Supreme. Court in Go/ak- 
nath's case! as including. constitutional 
amendments ; and it was held in that case 
that Parliament :could not abridge or take 


away the- fundamental rights. in exercise.of - 
lts power under Article 368 to amend the . 


Constitution.. 
The Twenty-fourth and Twenty-fifth 
Amendments 


The Twenty-fourth Amendment sought to 
supersede that judgment by enacting that 
Article 13(2) shall not apply to constitutional 


EDMUND BURKE 


amendments: 1t aimed at empowering Parlia- 
ment to take away or abridge all or any of the 
fundamental rights and to confer generally . 
on Parliament an unfettered power to alter 
the whole or-any part of the Constitution. 


On 5 November 1971 the President of 
India gave his assent to the Twenty-fourth - 
Amendment. The cure for the illusion that 
Parliament would exercise its newly conferred 
power with restraint and circumspection is to 
look at the Twenty-fifth Amendment which 
came into force on 20 April 1972. 


The Twenty-fifth Amendment centained . 
three significant provisions. 


First, it amended Article 31 (2) and provided 





1Golaknath v. State of Punjab [1967] 2 S.C.R. 762, A.I.R. 1967 S.C. 1643, overruled by 
Kesavananda v. State of Kerala A.I R. 1973 S.C. 1461. 
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that. anyone's property may be acquired 


«on payment of an “amount” instead of 


"compensation", The intention was that the. 
citizen's right to property should be trans- 


formed into the State's right to confiscation . 


and the State should be able to deprive 
anyone of any property in return for any 
amount payable at any time on any terms ; 
and the executive action, however arbitrary 
or irrational, should not be subjected to the 
Court's. scrutiny. Such State action may 
have a direct impact on any of the other 
fundamenta! rights, the exercise of . which 
would be impeded ‘or negatived by the. 
deprivation of property without Compensation, 
the only exception being the case of educa- 


: tional institutions dealt with in the proviso to 


Article 31(2). Publishers may be deprived 
of their printing presses and buildings, trade. 
unions of their properties, professional men 
of their professional assets, all without 
compensation, and thus the fundamental 
rights to freedom of speech, to form unions, 
and to practise any profession,—guaranteed 
by Article 19(1)(a), (c) and (g)—can be 
eroded or extinguished. The amended Article 
31 has nothing to do with concentration of 
wealth, "and permits any common citizen's 
property, however small in value, to be acqui- 
red by the state without the payment of what 
would:be compensation in the eye of the law. 

. Secondly, the Supreme Court had held in 
the Bank Natíonalisation case? that the 
power of acquisition or requisition envisaged 
by Article 31(2) was subject to the citizen's 
right to acquire, hold and dispose of property 
under Article 19(1)(f) which, in its turn, was 
subject under Article 19(6) to reasonable 
restrictions in, the interests of the general 


sonable or not in the public interest. 


express provision which violates the 


.. the property acquired. 
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public. The Twenty-fifth Amendment énacts 
that Article 19(1)(f) would be inapplicable 
to acquisition or requisition laws. Since all 
reasonable restrictions in the public Interest 
ara already permitted under Article 19(5), 
the only object of making Article 19(1)(f) 


inapplicable would be to enable acquisition 


and requisition laws to contain restrictions 
and procedural. provisions which are unrea- 
hi is 
impossible to perceive the social content of 
a law which is not reasonable or not in the 
public interest, After the  Twenty-fifth 
Amendment, any law for requisitioning or 
acquiring property may be passed with an 
rules 
of natural justice. The Land Acquisition 
Act can be amended to provide expressly that 
any.man's land or house can be acquired 
without any notice to the owner to show 


, cause against the acquisition or to prove 


what "amount" should be paid to him for 
In fact, many indus- 
trial undertakings have been nationalised 
overnight by Ordinances which fixed, with- 
out any notice to anyone, ridiculous amounts 
payable by the State. 


‘Thirdly, the Twenty-fifth Amendment 
inserted Article 31C which provides that “no 
law giving effect to the policy of the State 


.towards securing the principles specified in 


clause (b) or clause (c) of article 39 shall be 
deemed to be void on the ground that it is 
inconsistent with, or takes away or abridges 
any of the rights conferred by article 14, 
article 19 or article 31 ; and no law contain- 
ing a declaration that it is for giving effect 


- to such policy shall be called in question in 


RC. Cooper v. Union of India 11970] 3 S.C.R: 530, 576-77, A.I.R. 1970 S.C. 564, 596-97. 
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any court on the ground that it does not give 
effect to such policy". 


^ 


Thà' directivo “principles. of State policy - 


set out in Article: 39 (b) and (c) deal with the 
entire economic' system, and, therefore, 
countless categories of law can claim the 
protection of ‘Article 31C' sincé most laws 
can be related to the economic system in” 
one’ way or another. i i 

" Te ‘ 
Subversion of seven essential features ` 

of oe Constitution’ 

3 í b di di 2 

‘Article’ 31C seeks to sübvert seven essen- 
tial features of the Constitution. 

First, there is a fine but vital distinction 
between two cases of constitutional : amend- 


m 


ment: | * i 


(a) “where «the ‘fundamental rights are 

$ amended to permit laws to be validly 

passed which would have been void 
before the amendments ; and 

“(b)- ‘where the fundamental rights remain 


. void as offending those rights are 
validated bya legal fiction that they 
‘shall not/be deemed-to-be void. 


' The question is not óne merely of legisla- 
tive’ device, In the “first case the law is 
eonstitutional in reality, because the funda- 
mental rights themselves stand abridged. ' in 
the second “case the law is unconstitutional 


in reality but is’ deemed -by a fiction of law ` 
not to be so ; with the result that the Cons- ` 


titution-breaking law is validated and there 


Ladi 


“paper. 


‘troys the ‘supremacy of the 
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‘Isa repudiation of the Eon -pro ‘tanto. 


t £^ tr, 


"5. 
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‘If the second case is’ permissible as $^ 


proper exercise of the amending power, ‘thé - 


If Article: 31C is valid, 


‘Constitution could be reduced-to a ‘scrap of.- 
it would be’ 


equally permissible to Parliament’ so ‘to : 


amend the Constitution as to -declare all laws 


"to be valid which’ aré passed by Parliament : 
‘or State legislatures in: excess of their legis- 
"lative ‘competence, or which violate -any of , 
"the basic human rights in ‘Part IH or the. 
freedom of 'inter-State trade 
‘It would be 'équally permissible':to have an 
omnibus Article that 
"thing contained in the Constitution, no law . 


"notwithstanding any- 


passed by Parliament or any State. legislature 


" shall ‘be deemed to be void on any ground - 


whatsoever”. The insertion-of only'one such 
Article would: toll the deathknell of 
- Constitution. (The fact that under the 
Supreme Court's judgment in the Fundamen- 


~ 


in Article 301; : 


the : 


tal Rights cases the Constitution cannot be . 


so amended as to alter its basic structure, is 


' not relevant to the point considered here, viz. 
| ! ‘that a quietus is given to the supremacy of 
unamended but the -laws which ‘are '^ 


the Constitution by the omnibus protection 
of Constitution- breaking laws.) 


“Thus Article 31C clearly damages ‘or des- 
Constitution 
which is one of the essential features. It 


constitutional mandate 


rights. 


Secondly, Article 31C subordinates the 


' gives a blank charter to Parliament and all ` 
'the State legislatures to defy and ignore the 
regarding human : 


- 


fundamental rights to the directive pres 
3Kesavananda v. State-of Kerala A..R. 1973 S.C. 1461. -~> + - 


J 


of State policy and in effect abrogates the ` 


rights as regards laws -which the legislature 
intends -or declares to .be for-giving effects 
to the directive principles. 
rights -are paramount and are enforceable in 
the court (Articles 32. and 226), in contrast 
to the directive “principles which. ‘are not so 
enforceable (Article 37). - To abrogate the 


fundamental rights when giving effect to the | 


directive principles:is to destroy another basic 
element of the Constitution. Ignorance : and 
arbitrariness, injustice and unfairness, would 
hereafter not be open to challenge “on the 
touch-stone of the invaluable basic rights. : 

Thirdly, it is à fundamental - principle of 
the Constitution that it can be amended only 
.in the “form and .manner" laid ‘down -in 
Article 368 and“ according to that Article's 
basic scheme‘, .. This.’ principle «is sought'to 
be repudiated by. . Article 34C,- That Article 
has the effect of -virtually authorising ‘abro- 
gation of: the fundamental rights while they 
still remain -ostensibly on the statute book. 
Criticism and debate, «within and. outside 
Parliament, which would be evoked bya 
proposal to abridge: a: particular fundamental 


right are avoided, while various fundamental ` 


rights are..effectively silenced. «The absurd 
situation is. that, whereas an amendment of 
a single fundamental right would require a 
two-thirds majority (Article 368), a law 
falling : within Article 31C which overrides 
and violates several fundamental rights can 
be passed by a simple majority. 


Fourthly, the ' fundamental rights consti- 
tute an essential feature of .the Constitution. 
¿Within its field Article - 31C completely takes 
- away 


The fundamental ` 


UNIVERSITY LAW JOURNAL 47 


the right to: acquire, hold and dispose of 
- property (Article 19(1)(f)), 

the - right not to- be deprived of property 

. "save by. authority of law (Article 31(1)), 

- the right to assert that property can be 

-acquired or requisitioned by the State 

only .for a public purpose (Article 31 


(2)), and 
the right to receive an “amount”, how- 
ever small, when. the State seizes the 


property (Article 31 (2)). 
In short, Article 31C expressly authorises 
outright confiscation of any property, large 
or small, belonging to anyone, poor or rich, 


< citizen or non-citizen. :: 


» Further, Article 31C provides for the 


“wholesale smothering of various rights which 
are altogether distinct. from the right to pro- 
perty and are totally irrelevant to the direc- 


tive principles laid down in Article 39(b) and 


(c). ` Even the rights 


to: equality before the law, 

to freedom of speech and expression, 

to assemble peaceably and without arms, 

to form associations or unions, 

to. move freely throughout the territory of 
India, 

- to reside and settle in any part. of the terr- 

itory of India,-and 

to practise any profession or to carry on 
any Occupation, trade or business, 


1 


which are. so vital for the survival of demo- 


""eracy, the rule of law, and the integrity and 


unity of the republic, can be violated under 
Article 31C under the cloak of improving 
"the economic system”, 


‘Cf. ‘Attorney-General for New South Wales V. Tertanga 1932 A.C, 526. 


> 
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, Fifthly, 4 citizen-is not even -permitted to 
raise the question:whether the proposed law 
will result, . or. .is reasonably calculated to 
result, in-securing:the directive principle laid 
down in Article 39(b) or (c). The wrong 
„done to the people who are deprived of. .their 
"basic freedoms is worsened -by protection 
even to laws which may not be at all calcula- 
' ted.to give effect to-the directive principles. 
The right to move the Supreme. Court for 
the enforcement of the other” fundamental 
-rights is itself a fundamental right (Article 32) 
¿and is a- basic: «feature: of the Constitution. 
This right-is destroyed when the fundamental 


rights are made unenforceable.against -a law: 


purporting. to give effect to the directive 
«principles-.and- at the same.time the court is 
-preciuded from considering whether the law 
is such-that it can possibly secure any: direc- 
tive principle.* ., 


Sixthly, a basic principle of the . Constitu- 
tion is that no State legislature can amend 
the fundamental .rights -or any other part of 
the Constitution. : 
repudiated :by Article 31C, which empowers 
even State legislatures to pass laws which 
virtually involve a repeal of the fundamental 
rights. The wholly irrational consequence is 
that whereas State legislatures cannot abridge 
a single fundamental right, it is now open to 
them to..supersede a whole series of such 


rights. ; 
. or overriding the Constitution is delegated, to. 
is. not. 
: permissible under "Hereafter : 
liberty may -survive in some States.and not 


in others, depending on the complexion.of- 


This essential:feature is' 
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[n substance, the powerof amending 


State: «legislatures, —which 
Article 368.6- 


all the 


the -political party -in power. The State of 
-Meghalaya.. has already passed :a law prohi- 
biting residents of ‘other parts of India from 
staying in Meghalaya for more than six 
months without a:permit. S 


Seventhly, one of the essential features 
of the Constitution is the provision for due 


protection to minorities and their cultural . 


and educational rights. . The : fundamental 
rights under Articles 14, 19 and 31 which are 


sought to be superseded by Article 31C are 
necessary to make meaningful the specific: 
rights of the minorities which are guaranteed 
Under the guise of - 
giving effect ..to the directive principles, a 


by- Articles 25 to 30.. 


number of steps. can be taken. which may 
seriously undermine the position of regional, 
linguistic, cultural and other minorities. 


The proviso. inserted. by the Twenty-fifth 
Amendment to Article 31(2) is very .tell-tale. 


It expressly provides that where the property , 


of an educational institution established and 
administered. by a minority is acquired, the 
amount’ fixed for the acquisition should be 


such as not to restrict or abrogate the right 


— 5|n Ue. V. State of Kerala A.I.R. 1973 S.C. 1461 the Supreme Court held this 
provision barring the Court's jurisdiction to be void. 


*Cf. In re The Initiative and Referendum Act 1919 A.C. 935, 945 (P.C ); 


Shama Rao v. 


- Union Territory of Pondicherry /19677 2 S C,R. 650; . 653-54, 659-60, A.I.R. 1967 S.C. 
1480, 1484, 1487 ; Attorney- General of. Nova Scotia v.. Attorney- General of Canada 1981 


CLR, SC. 31, 37-38. 
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guaranteed under Article" 30(1). - The clear . 
- are‘: constitutional "permission to the ruling 
party to favour its own members ; denial of 
- thetright to dissent or to oppose ; denial of 


implication is that when property is acquired 


. in other cases, an.amount can be fixed which 


restricts or abrogates any of.the other funda- 


mental rights, —for instance, the right to free-: 


dom of speech and expression (Article 19(1) 
(a)), to form associations or unions (Article 
19(1)(c), or to practise any profession or 
carry on any occupation, trade or business 
(Article 19(1)(g)), or the right of a religious 
community to establish and maintain institu-. 
tions..for religious or charitable: purposes 
(Article 26). 
rights of the minorities under Articles 25 to 
30,such a law, being invalid, would be no 
law at all and therefore deprivation ef pro- 
perty under such a law would violate Article 


:31/1) .which provides that no person shall 


be deprived of his property save by authority 
of law, /.e. a valid law. But since Article 31 
(1) is one of the Articles: abrogated by 
Article 31C, minorities can be deprived of 
their properties held privately or upon public 
charitable or religious trust, by a law which 
is invalid. 


In sum, Article 31C is a monstrous outrage 
en the Constitution. l 


In the entire history of liberty, never were 
so many hundreds.of millions deprived of so 
many fundamental rights at one fell swoop as 
by the insertion of Article 31C. De Tocqu- 
eville remarked that nothing is more arduous 
than the apprenticeship of liberty. Iltisa 
measure of our immaturity as a democracy 
and the utter apathy of our people that the 


- betrayal of our basic freedoms excited hardly 
e any public debate. 


Further, if a law violates the ` 


‘legislature will not use the power. 
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- "The four'attributes of a totalitarian State 


various personal freedoms : and the State's 
‘right to confiscate anyone's property. All 
these four attributes of a totalitarian State 

"are implicit in:Article 31C. This Article has 
a ‘built-in mechanism for the dissolution of 
the true democracy that India has been so far, 
cessation of the rule -of law and possiblo 
disintegration of the nation. 

The Government's argument was that, 
though the power: of amending the Consti- 
tution iust be held to be limitless after the 
Twenty-fourth Amendment and it can destroy 
human: freedoms under Article 31C, the 

The 
answer to this is contained in the words of 
W.B. Yeats: "No Government has the right, 
whether to flatter fanatics or in mere vaguen- 
ess of mind, to forge an instrument of tyranny 
and say that it will never be used." 


Moreover, laws characterised by strident 
injustice have in fact been passed in pursua- 
nce of the amended Article 31(2) and the 
new Article 31C. General insurance com- 
panies have been nationalised under a law 
which provided for fixed “amounts” payable 


“on the acquisition of all their assets and 


liabilities, the amounts having been fixed on 
a basis which was not officially disclosed 
either. to Parliament or to the public but 
which transpired to be positively absurd. 
Some companies found that the amounts they 
received were less than the value of their 
government securities and the amounis of 
their currency notes and bank balances after 


D 
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providing for all liabilities.; in other,words, 
„there was a. blatant repudiation of the 
"National Debt: One insurance company was 
paid Rs. 10,000 for acquisition of -its net 
.. assets worth more than Rs. 2,300,000. "Laws 
for nationalisation of coal. mines have also 


been passed, under which all assets of.the, 
Nationalised companies are taken over but 


none of their liabilities ; and. further, all the 
creditors of the companies .are statutorily 
deprived of every charge .or' security which 


had been created on the . companies” assets: 


The net result is that banks which had ad- 
vanced moneys to the companies have lost 
their principal, interest and security ; deben- 
-ture-holders have lost their entire capital; 
'gx-employees of the. companies who retired 
before nationalisation have lost “their right to 


pension and other dues ; and. traders have 
lost the price of goods which had been given . 


on credit. Thus innumerable. innocent citi- 


1 
^ 
, 


A 


4 


zens have. found their property | virtually . 
,confiscated outright .as a side:effect of the 
„law expropriating the. colliery. companies. 
- Those ,companies. cannot~- discharge ` their 


liabilities because. .all ‘their assets are gone . ` 
and even the derisory "amounts" due to. them 
on-.nationalisation are to be paid to the. - 


„Commissioner of Claims. who is not appointed ` : 


for years. Similar nationalisation :.laws- have 


A 
. been passed for confiscation of all the ‘assets . 
¿Of “sick” textile mills, without taking over 


any. of the liabilities, coupled with statutory 
abrogation of all mortgages and other: securi- 
ties in favour of creditors, with the same 
disastrous. ‘consequences for Innocent third 
parties. , 

- Article 31C has.. amai the very e 
of the Constitution. This POSDnOuS weed 


_ has been planted. - 


“Where it will trouble us a thousand years, 
Each age will have to reconsider it.” 


E ^ r - 4 = 
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¿State System oF Czechoslovakia 


+ 


Czechoslovakia isa socialist republic in’ 


which all state power belongs to'the working 
people.This constitutional principle is rooted 
in the country’s economic life. The political & 
economic system is based on social (national) 
ownership of industries, natural resources, 
banks and insurance companies, transport and 
communications, excluding every form of ex- 


ploitation of man by man. All citizens are 


equal before the law, having equal rights and 
equal duties. The Principal rights enjoyed 
by Czechoslovak citizens include the right to 


work, the right: to leisure and protection of . 


health. The Constitution further Suarditece 
freedom of religious belief. 

The Czechoslovak Socialist Republic is 
federal in structure and' consists of two 
national republics, the Czech Socialist Re- 
public and Slovak Socialist Republic. As 
per the constitutional law on Federation, 
passed on October-27, 1968, and effective 
from January 1, 1969 the Federal Assembly 


fs constituted as a two chamber organ, con- 
sisting the ‘House of the People’ and the 


‘House of the Nations’. While the members 
of the House of the People are elected in 


accordance with the composition ‘of Czecho- 


slovakia's population in which the Czech 


i 


e Reference : -CZECHOSLOVAKIA country of 
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element is predominant, the members of the 
House of the Nations are elected by direct 
ballot from the Czech Republic and the 


‘Slovak Republic in equal numbers (at present 


76 each). 

Governmental and administrative powers 
in regions, district towns and villages rest 
with the National Committees which are the 
basic instruments of socialist democracy. 
Through them the population shares in the 
administration of public (Communal) affairs. 
Members are elected for a term of four years. 
Candidates (men and women 21 years old 
and older) are put forward at public meetings 
of the National Front. (The political life of 
Czechoslovak Socialist Repuplic is based on 
the National front, which came in-to being 
during the war (1939-45) as a spontaneous 
expression of national resistance of German 
Nazi rule." It comprises five political parties 
and a number of public organisations). One 
candidate is elected to National Committees 
at all levels. A further 520,000 citizens are 
taking part in the activities of various commi- 
ssions and auxiliary bodies attached to the 
National Committees. This means that every 
22nd citizen is directly engaged in local 
government. 
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What's Wrong with the Legal Education in India ? 
by SHAMBHU NATH DUTTA 
¿General Secretary, University College of Law Union 


A seminar on “Reorganisation of Legal 
Education in India" Sponsored by the Univer- 
sity Grants Commission. was.held in February, 
1972 in Poona under the. auspices of the 
University of Poona jn which many eminent 
law.scholars and teachers including ten senior 
teachers from abroad participated and took 
part in the deliberations. | have gone through 
some papers read and published on this 
seminar and the important formulations 
emerged at the meet. 

The question of reform of legal education 
has been engaging the attention 
of the authorities concerned with legal edu- 
cation in India since. independence but the 
objectives of legal education can not be 
fulfilled unless the deliberations and recom- 
mendations made .from time to time in the 
seminars and conferences are followed by 
practical-steps to make legal education in our 
country more meaningful in the present set 


up. 


_In my experience | have come across two 
types of students :— 

(i) Serious type of students who are 
earnest about their study and work and keen 
to acquire adequate knowledge of law, and 

(ii) Others who are in majority rather 
interested only in obtaining a Law degree. 

Both the groups of students study the 
same course in the same class. Many of the 
students of the latter group are in full-time 
service in different offices and attend class 


- 


straight from their place of work tired and 
fully exhausted after the whole day's work. 
Naturally a class with such mixed types of 
students can not take the lessons properly. 
Generally we face the.following problems : 


1. Increasing number of law students and - 


pressure on admissions. We have a very big 
student population of several thousands. We 
have at present more than five thousand 
students on our rolls inspite of turning down 
thousands of applications for admission every 
year. 
than a hundred students which are some 
times completely over-flowing. ^ In other 
words the facilities are totally inadequate for 
such large number of students. 

2. There is practically left very little time 
for moot courts and tutorial classes: There 
is also.no arrangement for taking the students 
to courts. ; 

3.. Lack of adequate number of skilled 


. teaching staff and lack of adequate facilities 


including library facilities are some other 
factors which can not be solved for paucity 
of funds. There is no whole-time ,professor 
in our law college except the Principal and 
the Vice-Principal who are busy with admini- 
strative works. The salary of part-time 
lecturers is wholly inadequate. 

4. There is no training course for law 
students. ; 

5. Many of the teachers are called upon 


Usually a teacher take a class of more - 


to lecture on several subjects and subjects of 


teaching are frequently changed every term. 


UNIVERSITY LAW.JOURNAL 53 


6. The -contact between teachers and 
3tudents are few. and far between. 

7. The examination system is outmoded 
and defective. One has to cram for examina- 
tions or copy from notes rather than be 
educated. The effect of this examination 
system and of such overcrowded and inade- 


quate facilities is to make legal education a 


failure. The original aim of the examinations 
was to find out whether the candidate had a 
full knowledge of the existing laws. This is 
now practically impossible. The enormous 
growth in statute. legislation means that there 
were in fact four papers each in Preliminary, 
Inter final Law examinations. New branches 
of the law are expanding rapidly in subjects 
such as companies, labour laws, tax, interna- 
tional laws which have added two more 
papers for each examination causing a very 


heavy burden on the students who have to. 


finish the full course within the same period 
of three years. 

The suggestions made in the said seminar 
which tf implemented will solve many of our 
current problems and wrongs of legal educa- 
tion : 

, 1. Common courses and education are 
desirable for all students irrespective of the 
different roles they may choose later to use 
it for. 

2. Fresh teaching materials need to be 
prepared with accent upon Indian problems, 
laws and verdicts. 

3. Specialisation should be preferred to a 
general coverage of individual subjects. 

4. To maintain some average general 


level certain minimum conditions should be 


satisfied as regards students-teacher ratio, 
equipment and library facilities. : 
5. Supplementing general minimum 


conditions with (a) regional centres for ad- 
vanced studies and (b) a few lead shools. 

6. The.present system of examination is 
defective and destroys the initiative both of 
the teacher and the student and is the most 
inadequate method of assessing students’ 
information or skill. Continuous internal ass- 
essment, decrease in external examiners and 
objective. test method can be some of the 
proper directions to search for the substitutes. 

7. Each institution teaching law must 
have a minimum standard library. 

8. A pre-condition for wholesome teach- 


ing is whole-time staff and  whole-time 


students. Deans and heads of law depart- 


ments should be whole-time law teachers. 

9. Teachers and students should partici- 
pate vigorously in the legal aid programme. 

Dr. S. K. Agarwalla, Head of the Depart- 
ment of Law of the University of Poona right- 
ly observed in making his proposal for the 
follow up action that proper supervision and 
development of legal education in our coun- 
try required some ever vigilent, effective and 
permanent control. He recommended the 
setting up of an All India Body as the ‘Council 
of Legal Education and Research', as a wing 
of the University Grants Commission. 

The main purpose of the said body should 


be “to make legal education relevant to the 


democratic aims and aspirations of the Indian 
people.” 


Civil Liberties 


i 


Today as we move about in society lead- 
ing a so-called humdrum life, we find that-the 
people in general’ are only aware of their 


rights and liberties while remaining complete- | 


ly oblivious of the obligations or duties atta- 
- ching to the enjoyment of those civil’ liberties 
guaranteed under Art. 19(1) of: the Constitu- 
tion. -The basic fact that man is a social 


being is almost lost: sight of while in our: 


hurry and anxiety to be concerned only with 
our interests. It is only the instincts and self- 
interests which appear to be paramount in 
our day life. Thus we are' involved with 
rights alone and raise our voice to the heaven 
to proclaim them. We do not pause to think 
even for a moment that rights imply duties. 


In society the acts of individuals should 
always be limited by the interests of other 
individuals. If one individual elects to act 


in a certain way, he must concede the same: 
That is: 


power of action to his neighbours. 
to say, when we ássert a particular right, we 
must not forget the collective interest of the 
community at large. It must be remembered 
that there is no absolute right in any man. 
Absolute right to do or choose as one likes is 
an attribute not of man ont: of. me Absolute 
or God. 


The laws of the land exist to maintain and 
co-ordinate the various claims of individuals. 
So the fundamental duty of every citizen is 
obedience to the laws of the land to which 
he belongs as are enshrined in the Constitu- 


- conscious at present. 


Vis-A-Vis Law 


by NARENDRA NATH MITRA 
^ M.A. (Eng.), Final year LL,B. | 
University College of Law, Hazra Bldg. ` 


tion and statutes. 


The State represents the collective interests’ 
of the community. Its interests are obviously 
superior to those of any individual 'because ' 
if there were no state, there would be no ' 
right, but only powers. Those powers are 
simply the brute force or instincts with which 
everyone is endowed at birth, just as animals 
are. Rights arise from the very fact that man 
is a social being. The commands of state as 
expressed in its laws are the conditions of 
such rights of which we ‘are so aggressively 
Since the ¡state is the 
ultimate protector of all our right—both civil. 
and politicál, -we Certainly owe: to the state 
the duties of obedience, allegiance and supp- ' 
ort—both moral in the form of public service 
and material, in the shape of paying taxes, if 
due. mE 


‘According to some thinkers, the functicir 
of law is to save society from the evil’ pro- 
pensities and predilections: of some of its 
members. “Law was brought into this world,” 
says Hobbes, “for nothing else, but to limit 
the natural liberty (i.e. powers or brute 


force) of particular men, in such manner, as 


they might not hurt; but assist one another 

and join together against a- common enemy." | 
It is, therefore, evident that the law seeks 
to put curbs on the "unchartered liberty" of 
men so as to establish order in society and to 
provide for defence against external aggre- 
ssion. This quality of law which also e 
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restrains the guarantees of seven civil liberties 
embodied in Art. 19(1) of our Constitution 
has also been emphasised by Savigny, who 
finds in law “the invisible limit within which 
the existence and activity of each individual 
may obtain secure and free play.” 


In accordance with the principles enunci- 
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One of the most controversial Constitution 
Amendment Acts affecting Fundamental Rights 
is that of Twenty-Fourth passed and incor- 
porated in the Constitution in 1971. It gives 
a very damaging stroke to the Fundamental 
Rights, according to some constitutional 
lawyers. Twenty-fourth Amendment lays 


ated above and keeping in view the unpala-, 4 down that Parliament has constituent power, 


table fact of man being a fighting animal, the 
founding fathers our constitution have pur- 


pose.y taken away some amount -of glamour... 


and glitter of seven freedoms guaranteed under 
Art. 19(1) by covering ihem with a vell of 
reasonable restrictions whereby all civil. 
liberties guaranteed are not absolutely given, 
but granted with some kind. of limitations. ‘As. 
has been mentioned before, we very much 


as distinguished from its legislative power, 
and that Art. 368 contains both the procedure 
and the substantive power for the Constituti- 
onal amendments. Moreover, it enlarges the 
meaning of amendment to include alteration, 
addition and repeal and declares that Art. 13(2), 
‘which forbids the state from making any laws 
‘abridging or abrogating Fundamental rights, 
has no application to constitutional amend- 


treasure the rights, but reject the ‘corresponding ments.made under Art. 368. Has this amend- 
obligations and duties that have to be accepted ment been done to bring home to us that our 
‘in order to be entitled to such rights. So the soul should not be mortgaged to the Devil 
honourable and wise framers of our Constitution “that knaws.only of rights 7 
have imposed reasonable, restrictions. item- 
wise on the exercise of the fundamental rights— " 
Art. 19 in the larger interest _of the country 
so that we cannot abuse them. As for ins- 
tance, it is our fundamerital right to eat and 
«dejgk whatever we like.” Butin a Parliamen- 
tary Democracy the Govt. of the day has 
the authority to enforce prohibition vim the 
interest of general public. 


“Let justice—sccial, economic and political- 
inspire. all the institutions-of the national life 
in accordance with the Directive Principles 
of State Policy which, though not enforceable 
by any court, will perhaps go along way to 
bridge the ever-widening gap between the 
rich and the poor. 
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All the eminent jurists, professors of law 
and political leaders hold the, view that 
Parliament needs proper Constitutional 
change so to meet and solve various 


complex problems of the community. 


Here is a thought provoking article from 


Najan) 


Dr. P. B. Mukherjee, an eminent jurist 


and the ex-Chief-Justice of W.B., on this 





problem. 
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- Parliament Needs A Constitutional Change 
A Plan and A Proposal 


| * ri i ] By 
^57 — "pr P. B. MUKHARJI, 


LL.D. 


(E ; e Former. Chief Justice of-West Bengal 
s . Tagore Professor of Law, University of Calcutta 


It is universally perceived “all over the 
World to-day that Parliament as.an Institution 
has failed to meet and solve the growing 
complex problems of the World. . It has been 
recently felt that the incapacity of Parliament 
arises both from within and without. 


-4 


- Great Britain, the traditional and ancient 
is facing the crisis with 


home of Parliament, 
its tenouous majority in recent years. In 
India on the other hand inspite of. a substan- 
tial majority, Parliament works with halts and 


jerks amidst scenes of unstatesmanlike tumult’ 


and acrimonious strife. Bangaladesh has’ 


had to discard its Parliament and to switch | 
over to Presidential form of Government. In 


Jam, Parliament is “showing signs of in- 
stability. The Far East and the Middle East 
show the same wounds and ailments. 


eclipse of parliament is in full swing. - 


[4 


The question ‘is asked; What is wrong 
with Parliament ? 
proper solution to this question is imminent. 
Parliamerit has solong been a legislature. 
Legislation has been' its main pedestal. That 
pedestal is crumbling., Laws, Courts and 


Justice are often criticised as being out- dated, 


«slow, failing to meet the demands of so-called 


social justice, to move with the chahging 


5 


The 


Time has arrived when:a’ 


times and condemned as class oriented. 


Parliament is even talking about  Soclal 
Philosophy of the Judges. Every one has a 
Social Philosophy. ‘Has not the Administra- 
tor got it? Has not the Policeman got it ? 
Has not the Politiclan or the Statesman got 
it? Radical reforms of Laws, Courts and 
Justice are profuse on the lips of everyone 
and are liberally poured forth in heavy doses 
from every public: platform, the Press, and 
the public speeches. = 


But where Is the main septic focus ? The 
Prime and prolific source of all these attempts 
to find fault with Law, Courts and Justice 
does not lie with .these helpless Institutions. 
They are the convenient casualties and 
bleating scapegoats for the intrinsic and 
extrinsic .incapacity of Parliament in modern 
age. | 

ltis imperative, therefore, to probe into 
the reasons for this decline of Parliament as 
an effective force and Institution. 


The foremost reason cóncems the very 
basis and foundation of Legislation. Acts are 
passed by Parliament and Legislature whose 
Members are elected as representatives of the 
citizens and subjects of the Sovereign State. 
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They are passed by a rule of majority. The 
Ruling Party wielding majority, as a matter 
of fact and in practice, always gets through 
the Legislation it wants to pass. The basic 


political mythology falls to realise that the - 


numerically larger is not necessarily right or 
lawful or just. This adds edge to the situa- 
tion where the citizens and subjects of a 
Sovereign State like [ndia are largely illiterate 
and lacking in proper education, but never- 
theless having adult franchise: It is a rule of 
the Illiterate over. the !lterate, of ignorance 
over knowledge and experience. Parliament 
in such circumstances fails to. become. the 
true mirror of the:social, economic .and poli- 
tical conscience of the people. It becomes 
a farce in the name of democracy. Parliament 
gets discredited and loses its image. ; 


Election is another vnyth. Before national 
character is formed with power for objective 
analysis, to put election with adult franchise 
before heterogenous, - illiterate, uneducated, 
improverished and purchasable masses, is 
surely to. place the cart before the horse. 
The result is anarchy and utter confusion. 


Election ig the result and not the cause of- 


democracy. 


So much of the result of election depends 
on propaganda, campaign, misrepresentation, 
exaggaration and party control. That judg- 
ment of electors, in the circumstances, when 
normally even in perfect conditions any judg- 
ment by one man of another is the most 
difficult and responsible task, becomes entire- 
ly a large and outright gamble. The buntings 
and the fustians do not create the necessary. 


conditions for sound judgment in the choice- 
Choice of representatives | 


of representatives. 
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who will deal with : the destiniés of people, 


is a far too serious and responsible a task to i 


be performed in the midst of hysteria and 


propaganda. Therefore, Parliament fails to . 


reflect the essential genius, the sound wisdom 
and the true national character of the people. 
The argument that there is no other practical 


alternative to make this reflection real and ' 


genuine, does not improve the character and 
quality of representation in the existing Ins- 
titution of .Parliament. -Its consequence is 
that the voice of these persons expressed in. 
Statutes and Acts do not articulate the true 
voice of the people. Therefore, it follows 
that the Statutes and Acts neither . carry 
conviction with the people nor succeed in 
inspiring them to any new. enduring level of 
progress or action. 
a legislature. 

The next reason concerns the manner, the 
methods and the process by which legislation 
takes place and its subsequent implementa: 
tion. A good many factors contribute to this 


Parliament has failed as 


defect. Modern Parliaments and Legislatures.. 


are always . rushed for time. . 
Administrative problems, confusion in t 

pect of major political, economic and social 
ideals, the growing need for immediate action 
in many fields resulting in frequent Ordinances 
and almost a general failure to appreciate 


"precedence and priorities. in national life, 


added to the fact that they sit only perlodi- 
cally, lead to the state of perpetual hurry, 
unseemly haste and chronic tension, which is 


“not conducive to the growth of that care and ' 


attention which must always be devoted to 


piece of effective, -desirable and workable . 
The future of. Parliament is at | 
the j 


legislation. 


stake on this crucial issue. Apart from 


Complexity of 
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attendant discussion in these legislative 
- “forums to clear or cloud the atmosphere, the 
‘only job of Parliament is sound and effective 
‘legislation, and if 


disappearance as a political ‘institution, as 
the present already registers a loss of faith 


in its efficiency. 


The pervasive danger is the creation of an 


unhealthy psychology of disregard of Statu- 


tes and laws of the country and orders of 
lawful Courts and making that attitude nor- 
mal, the ominous symptoms of which are 
already on the wall. Once that happens, no 
foundation of ordered society, law and justice 
will exist. This danger is perhaps not fully 
realised in the present enthusiasm for legisla- 
tion on every subject. No pattern of Govern- 
ment, whether it is a capitalistic 
or a socialistic or a communistic or a mana- 
gerial, can thrive where the psychology of 


people gets so debased as to sneer at every 
kind of authority wherever it comes from. - 
Statutes, therefore, cannot be a substitute for 
in the very 


constructive national work 


fields in which those ‘Statutes are intended to 
aereo and speak. Those enthusiasts who 
feel inclined to follow the basy path of legis- 
lation not only defeat the society of its just 
rewards but they also defeat themselves and 
the very object they intend to pursue. Excuse 
of anew social philosophy is not enough to 


pass a Statute. Hard national work of recons- 
truction of society is the first requisite for 


real 


a prior acceptance of that social philosophy 


- before any effective use of legislation can be 
made for that purpose. Education is the 
primary foundation of every statute. No 
e matter how many laws or statutes are passed 


it fails in this, its only 
mission, then the future will gradually see its 


. Constitution. 


“in Parliament or Legislatures, no matter how 


many courts are there to enforce their breach, 
and no matter what police force is employed 
to enforce their obedience, if there is neglect 
of education in the fields in which legislation 
is intended to operate, then all efforts at 
legislation will be wholly useless and funda- 
mentally ineffective. Time has come to draw 
the attention, particularly in India and other 
developing countries, to this very serious 
aspect of Statutory Legislation. Much that 
goes on as legislation todav and put in the 
Statute Books has unquestionably failed both 
in their objectives as well as in their perspec- 
tives. It is not use blaming the law, the 
courts, the administration and the judges for 
this state of affairs. 


The very concept of Parliament demands a 
radical change. Its purpose and objective 
require to be ra-defined and streamlined. 
The author places the following blueprint of 
his proposal. It is suggested that Parliament 
should remain as the sovereign body in the 
But it should be divorced from 
its Legislative power. This dissociation of 
Legislative Power from Parliament is crucial 
in the modern climate and context. Parliament 
should deliberate on the major political, 
economic and social issues and national 
problems before the country. These delibera- 
tions Parliament should express in the form 
of Edicts. This should be a Parliament of 
one House like the present Lok Sabha with 


such enlargement of members and franchise 
as is desirable: 


It should be on the basis of 
adult franchise throughout the country. This 
Parliament should be helped by setting up 
another Institution to be called the House of 
Legislation. Its only function should be to 
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receive the Edicts of Parliament, and to in- 
itiate, propose, draft and pass Legislation on 
the lines of these Edicts. Such legislation 
should be passed by the House of Legislation 
upon Two Readings. For the Third Reading 
it will be forwarded to Parliament only for 
consideration and information. Before such 
legislation gets the seal of the approval of 
the President, the consideration and views on 
this Third Reading by Parliament should be 
setforth in a Memorandum to the President. 


The franchise on which the House of 
Legislation will be elected will be two-thirds 
from all the Registered Voters of Parliament 
with prescribed requisite educational stand- 
ards, representing record of public service, 
social welfare, scientists, industrialists, 
economists, businessmen, the Universities, 
Educationists, Administration in its various 
branches, engineers and technologists, Armed 
forces, Accountants and ‘Auditors, medical 
. profession, art, literature and philosophy ; in 
short the available experience and talents 
“from all over the country with a minimum age, 
qualification of 30 years. In short the House 
of Legislation will be a House of Experts. 
The details of the qualifications and standards 
of the members of House of Legislation need 
to be carefully prescribed. Itis desirable 
that this House should not be elected on 
party lines. The remaining one-third of its 
members should be partly elected from 
Parliament and partly nominated by the 
Government .of the day as recognition and 
reward for really eminent people in ‘he 
Country. 


There is.no scope for conflict and con- 
frontation between Parliament and proposed 


House of Legislation. The critical link be- 
tween Parliament, House of Legislation and 
the President is ‘maintained. The House of 
Legislation will have the frame of reference 
fixed by Parliament in the shape of Edicts. 
Really the Policy making of the Country . 
should remain with Parliament. But the 
actual shaping of Legislation will depend on 
the House of Legislation. No member of the 
House of Legislation shall become a Cabinet 


‘minister. This will avoid many of ills that 


Parliament suffers to-day. The drafting of 
the Statute the ponderous and chaotic system 
of delegated legislation, the craze for Skeleton 
and Rule making paraphernalia, the fashion 
for cross Legislation trying to amend or 
Super-add one Act by a totally different Act 
will considerably be avoided by this improve- 
ment. 


This surgical operation on the Institution 
of Parliament is imperative if Parliament is to 
save itself from the modern crisis. This 


. separation of Legislative Power from Parlia- 


ment is essential. Parliament as a supreme 
sovereign body will have the remote control 


jn the shape and form of Edicts while the 


House of Legislation will operate and —— 


the powers of immediate control. This will 
lead to saving of time for Parliament to be 
busy with essential problem of national 
policy and direction without being Over- 
whelmed by pressure groups from miscellane- 
ous sources. Consequently this will lead to 
better Legislation and more effective Legisla- 
tion. This double screening, ore by Edicts 
and the other by Legislation and that by two 
separate Institutions in the circumstances 
give the required distillation and potency to 
Legislation. Such Legislation as will be 
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passed by the House of Legislation under the 
canopy of Edicts will be sent up for 
consideration by Parliament and what 
Parliament has to say on such Legislation 
will be reported. in its submissions in a 
Memorandum to the President, to whom the 
Legislation will be ultimately sent for its final 
seal. The President will function asa living 


part and symbol of this Law making and not 


as a mere rubber stamp or figure head. This 


vital hyphen between the three Institutions, 


Parliament, the House of Legislation and the 
President must be strictly maintained. 

This suggestion will mean the necessary 
amendment to the present Constitution of 
India. This State Constitution in the federa- 
tion of India will have similarly one State 
Parliament and another State House of 
Legislation with the Governor, acting as a 
bridge like President, between the two. 


The dispute between a leáse and a licence 
'- has pre-o6cupied the Courts for decades, but 
by now the basic principles are fairly clear, 
Under section 105 of -the Transfer of Pro- 
perty Act'a lease of immovable property is 
“a transfer" of -a right to enjoy such property 
made for a, certain time and for consideration. 
-On the other hand, section 52° of the Ease- 
ments Act definés a licence as a grant of a 
right to do on the Immovable property of the 
grantor something which would, in_ the 
absence of such right be unlawful and “such 
right does not amount to an easement “or an 
interest in the property.” E 

Thus, a licence is the conferment of a right 
to do something on a property which but for 
the grant would be unlawful, such as occupy- 
ing the grantor's premises or digging on his 
land. |t creates no aestate or interest in the 
property of the grantor. A lease, however, 
does create an interest in the property let out 


“' 


to the lease or the tenant. ze En 


~ 


The mere words of the agreement are not 
conclusive. As the Supreme Court remarked 
in one case, an attempt was deliberately 
made to camouflage the true nature of the 


e] 
- 


LEASE & LICENCE ^; 


'By EE: 
SHOVONDEV CHATTOPADHAYA, L.L.B., 
Advisor, Law Students' Forum, 

General Secretary, West Bengal State Youth, 
Congress. n 
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agreement by reciting in several clauses.that 
the agreement was for leave and licénce, and 
to emphasise the pretence it was also recited 
thatthe defendant (the so-called licensee) 
was not to have right as tenant or sub-ten- 
ant”. It did not work. The Court held the 


transaction to be one of letting out and not | .. 
one of leave and licence. Auges 


ET 
+ 


The intention of the parties to an instr- . 
ment must be gathered from the forms of the _ 
agreement examined. in the ` light -df the 
surrounding circumstances. The description 
given by the parties may be evidence of the 
interition but it is not decisive, Mere use of 
the words appropriate to the creation of a 
lease will not preclude the agreement opera 
ing as a licence. 
does not create a tenancy is also not decisive. 
The essential test in each case is whether 


- the Instrument is intended to create or not. 


to create an interest in the property, the sub- 
ject- matter of the agreement. "ts 


(C 


er 


In determining whether the agreement 


creates a lease or a licence the test of ex- 
clusive possession, though not decisive, is of 
significance. 


A recital that the agreement 


1 
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Inauguration of '"Law-week—' 74" Programme: 
Shri S. S. Ray, Chief Minister of W.B., Shri Shankar Ghosh, Finance 
Minister, Govt. of W.B., along with Shri S. N. Sen, V.C., Calcutta 
University and other Distinguished guests are in the picture. 





An assembly of distinguished guests in our "Law-week—'74" Programme 
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Dr. P. B. Mukherjee, Sri S. P. Mitra, Chief Justice, 
Former Chief- Justice, Calcutta High Court. 
Calcutta High Court. 





Dr. S. N. Sen, Vice-Chancellor Prof. P. P. Modak 
Calcutta University. 
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Mr, Kashikanta Maitra, M.L.A. 





Prof. Ajit Kumar Sengupta, 
C. U. Law Union President (1973-74) 





Sri Mritunjay Banerjee, 
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Eminent Judges of 
All India Ashutosh Memorial Debate Competetion. 
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Prize winners of All India Debate Competetion 
along with eminent Judges and 
Ashutosh Memorial Shield. 








Shri S. S. Ray, Chief Minister of W.B.. 
along with Jt. Debate Secy., Mr. Mantu 
Paul, Dt. Magazine & forum Secretary 
Mr. Prabir Basu and others 
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A discussion between Mr. Jyoti 
Basu, the Ex. Deputy Chief 
Minister of W.B and Student 
Leaders of C. U. Law. 
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"Re-Union Celebration” 
Sri S. S. Ray, Chief Minister of W.B., Sri S. P. Mitra, Chief-Justice, 


Calcutta High Court, Sri P. R. Das Munshi, M, P., President, 
All India Youth Congress, along with Union President 
Prof. Ajit Kumar Sengupta, Genl. Secy., Sri S. N. Dutta, 

Dr. B. C, Paul, Prof. P. P. Modak, and a 

Union Representative, 


— -— à l i — cR 
Ls 





Distinguished Judges of All India Ashutosh Memorial Debate Competition 
Dr. B. C. Pal, Dr. Debi Prasad Pal, Dr. P. B. Mukherji, Mr. Justice Sisir Kumar 
Mukherji, Mr. G. N. Mitra, Advocate General, Mr. P. P. Modak, 

Prof, N. C. Roy, Prof. Ajit Sengupta, Union President. 
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State Minister Sri Subrata Mukherjee, 
Inaugurating our Annual Social. 
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Sri Subrata Mukherjee, State Minister, W.B., along with 
Dr. S. N. Sen, Vice-Chancellor, C. U, and 
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Jt. Social & Drama Secy., Mr. Pijush 
Kanti, at the time of Annual Social 
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id to Property Under the Constitution 
of India 


In India, right to property is the most im- 
portant chapter in the constitution. Right to 
property is a controversial right in our cons- 
titution. Our constitution has a three fold 
provision: for :Safeguarding the right to pri- 
vate property. Art. 19(1)(f) Provides three 
elements : (i) to acquire ; (ii) to own and 
possess and (iii) to dispose of the same. 


This apparently unrestricted right to property `` 


is subject to the laws of social control reflec- 
ted in the state's right of "taxation" ; its 
"Police power” and its power of “eminent 
domain’. This much closely resembles Ameri- 
can Juris prudence, 


There is another part of the right to pro- 
perty which has been (Art. 31) negatively 
guaranted. Apart from Art. 19(1)/f) relevant 

constitutional provisions are Arts. 31, 31A, 
Mera (25th .Amendment). “No person 
shall be deprived of his property save by 


authority of law”, This means that a private 
property cannot taken away by an executive 


order. But lt means that short of the consent. 
of the owner a man's property can be taken, 


only by the consent of the nation as embo- 
died im the laws passed according to the 
Constitution. Art. 31(2) provides that when 
such a law is passed, it must provide for 
payment of -compensation to the private 
owner—either by fixing the amount of com- 
epensation or by specifying the principle upon 
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which compensation is to-be determined and 
given. 


Now | wish to discuss in details about 
“Taxing power” ; “Police power”, “Eminent 
domain”, “Public Purpose” and "Compen- 
sation" in connection with right to property. 


"The three great legislative powers usually 
exercised by any government are" says Pro- 
fessor willis,"the power of taxation, the police 
power, and the power of eminent domain”. 
The power of taxation may be defined as the 
legal capacity of government to impose 
charges upon persons or their property to 
raise revenue for government purposes......... 
EA ( Kunnathat vs. State of Kerala (1961) ) 
The Police power is the legal capacity of 
government to control the personal liberty of 
individuals for the protection of the social 
interests (or common good) of the people 
who established such government. According 
to the United states Supreme Court in Covacs 
V.~ Cooper (1949) : “The Police power of a 
state extends beyond health. morals, and 
safety and comprehends the duty, within 
constitutional limitations, to protect the well- 
being and tranquillity of a community". There 
are, according to Professor willis, “two main 
requirements for a proper exercise of the 
police power : (1) there must be a social 
interest to be protected which is more impor- 


tant than the social interest:in-personal liberty, 
and (2) there must be, as a means for- the 
accomplishment of thistend, something which 
bears a substantial relation there to”. 


The power of eminént.domain:is the legal 
capacity of government to take the private 
property of individuals for a public use upon 
the : payment’. of' just compensation. . The 
power of eminent domain has been described 
by the U.S. Supreme Court in U.S .V. Welch, 
327 U.S. 548 thus: When public need 


‘requires acquisition of property, the need is. 


not to be denied because of an individual's 
Unwillingness to sell. ~. 


The question whether the Indian cons- 
titution has provided for the police power 
and the power of eminent domain in clauses 
(1) and (2) of Art 31 was raised for the first 
time by Das J. in Chiranjitlal V. Union (1951). 
He held. that clause (1) deals with the 
police power while clause (2) with the power 
of eminent domain and reiterated his view in 
West Bengal V. Subodh' Gopal (1954). But 
this was overruled by the majority court led 
by Patanjali Sastri C.J. In Kochuni V. 
Madras (1960). Subba Rao J. declared : 
“We cannot agree with the contention Art 
31(1) deals with the police power." But 
the learned Judge added : “Art 31(1) enables 
the state to discharge its functions in the 
interest of social and Public welfare which 
the state in America can do inexercise of 
police power.” 


It is to'be noted here that Art 31 adopts 
the language of sec 299 of the Govt. of Indian 
Act, 1935 where in the doctrines of “police 
' power" and “Eminent domain play no part 


‘Gujrat v. Shantilal 
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just as inthe law of England, in: British North 
America Act 1867 and in the Common Wealttt 
of Australia Act 1901. Secondly Halsbury’s 
Law of England contains no reference to 
these two expressions. Thirdly, Jowitt’s 
Dictionary of Law contains no reference to 
“Police power” and describes ' “Eminent- 
_domain” a doctrine of American origin. -In . 
-this:context, the Indian constitution does not 
seem to incorporate, the.two doctrines. . 


«Public purpose" means «the ‘general 
‘Interest of the community as opposed. to the 
particular ¡interest of the individual. An 
acquisition Scheme. must be considered as a 
whole; and should not be struck down be- 
cause. a particular item cannot be . supported : 
Bihar v. Kameswar (1952). The Supreme ' 
Court has held that the acquisition of land 
fora company to construct residential houses 
for. industrial labour is a ‘public purpose : 
Barkhya Thakur v, Bombay (1960). 


"Compensation" has. been interpreted as 
"Just—equivalent" : West Bengal v. Bela 
Banerjee (1954) There after, the 4th 'Amend- 
ment of the constitution made” adequacy of: 
Compensation" non justiciable, still MEE. 
me Court struck to its earlier view in Vajra- 
velu v. Sp. Dy.—Collector, Madras (1965) 

The: earlier ‘position underwent a shift in 
Mangal das (1969). In 
the Cooper Code (1970), the Supreme Court 
has: held (a) that the principle for determi-' 
nation of Compensation is open to challenge 
if it is— (i) irrelevant, (ii) not a recognised 
principle and (iii) inappropriate to the class 
of property shought to be acquired ; and 
(b) is Subject to the "reasonable restriction“ 
requirement of Act. 19(5). > 


1) 
2) 
3) 
4) 
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^ Our Constitution, 


Our Youth, | | 


Our University. 


y 


By ° 


t 


Prof. P. MODAK, M.A., LL.B., 
Barrister-at-Law 


The Constitution of India solemnly resol- 
ved to secure to all citizens three-fold 
- Justice, five-fold Liberty and two-fold Equa- 
lity. The Constitution further promised to 
produce through these ten-fold democratic 
‘process, a Fraternity which would ensure 
dignity of the citizen adjusted to the unity 
of the nation. The Preamble is the epitome 
of the high philosophy of life held dear to 
the Indian heart, an ideal which runs through 
the entire course of the Constitution. — 


If every great achievement is derived from 
a vision of lofty inspiration, before the thing 
achieved becomes a fact of history, this 
exercise was Certainly so with our Constitu- 
tion-makers. Somebody's mind made the 
Taj Mahal long before the workmen moved 
even a stone. The inspired makers busied 
themselves creating a Constitution out of the 
best material available from all over the world 
and filled it to the Indian situation, so that 
it could endure by endearing itself to the 
Indian heart. Just as facts dominate life of 
the individual, it is equally true that facts 
themselves obey the force of the mind of 
the individual. Ideas of the individual mind 
translated through the national will triumph 
over blind forces and control the national 


life. But the same mind also destroys its 


buildings by sheer neglect and indifference, . 


long before “the impact of time beings the 
edifice down to the dust and ruins. 


Law in general and constitutional Law in 
particular, is a mirror in which our nation 
can see not only its outer contours as in a 


common glass, but also its inner emotions— 


the very ethos of our contemporary culture. 
We can find out from the interaction of the 


Constitution and the Nation, the points of- 


strength as well as those of weakness, the 
propellers of power and the germs of degene- 
ration. We have just completed a quarter 


of à century living with the constitution and ` 
we are in a position to look back np 


past and take stock for the future. 


The dynamic democratic ideas and Prin- 
ciples have seeped deep into the mass mind 
as a tradition and the Indian people have 
grown up with it as an essential fact of life. 


It is therefore quite natural for the Youth, - 


Young Persons growing up in this climate 
of the Constitution, to be conscious of its 
psychological dynamism. The great ideolo- 
gical tree of our Constitution has spread 


its psychological branches on all sides of . 


a s 
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the national sky and an expecting nation is 


waiting to thrive on the golden fruits of 
democratic design and socialist taste. 


As their birth right, the young persons 
reach for the promised social, economic and 
political justice. Do they get it? If primary 
education is not yet free and compulsory, 
where is social justice for them? If even 
now the growing distress and economic 


misery of the masses remain unchecked and 


many young persons donot know how to 
exist the next day, where is the economic 
assurance ? If educated or not, literate or 
not, a vast number of them have nothing to 
do except vacantly look at the feverish 
political activity. going’ on all round and 
““ wonder at those who are profitably employed, 


political justice seems to exist only for the- 


fortunate few. Young persons who have 
not received the three-fold justice thus 
gradually condemn” themselves and ' prepare 
for a life of intellectual darkness.’ This situa- 
tion inevitably leads to trouble for democratic 
liberties. Denied in the three-fold justice, 
the thoughts of young persons take an 
unnatural and distorted turn and most people 

ot want to be unpleasant by telling them 
that such thoughts are notin embellishment 
or fulfilment -but only in abuse of the liberty 
of thought. 
‘that NDEN of speech and expression does not 


mean 'an unrestricted right to express anything 
and everything to any person, at any time, 


at any place. Disappointed as they’ are in 


the relevancy of life, gradually they are. 


learning to live beyond all ennobling beliefs; 
faiths and sublime objects of worship." Thus 
their beliefs are diverted from the main stream 
of liberty of belier, liberty of faith, and liberty 


Y 
0 


Many of them will not realise - 


a 
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of worship, into ‘narrower channels. There 
is an increasing tendency to believe in no- 
thing, to have no trust in any faith, and to 


, Worship none except the god of good luck 


and bare chance. The high sounding liberties 
have been reduced to mere readings from the 
Constitution in the schools. When so many 
equities are absent from their lives, where 
can equality stay and standto flourish 2 
Equality of states must remain an absurd 
notion .in practice, if there exist societies 
within the national society and complex 
considerations of caste, creed, religion and 
language still operate underneath, under- 
mining the domination of equality of status. 
Equality of opportunity has become so 
chimerical in this hostile and selfish society 
that it seems to be equated with will-o'-the- 
wisp—the nearer the opportunity seems to 
come the further it recedes. Through the 
disappointments of these ten-fold democratic 
norms, young persons have become brothers 
in fate, The causative force of this acciden- 
tal fraternity is the common fate of failure 
that looms large, for every future adventure 
the young persons may try to launch upon. 
The Preamble has ceased to amble In their 
minds as a governing principle and has ceased 
to inspire them as their guiding star. Today 
it is not much use to talk to them about 
Fundamental Rights—the rights to equality 
before the law, prohibition of discrimination, 
equal opportunity of employment, the seven 
freadoms under article 19, and freedom: of 
person. Thé Directive Principles of a secure 


social order, of promoting public education, 


public welfare and public health have no 
value except for the purpose of academic 
interest. Men of intelligence, sensitiveness 
and tarsight are convinced that there is 
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something.radically wrong in the manner we 
are operating' the Constitution and we must 
get rid of the operational faults, if we are to 
redeem the. future. There is nothing wrong 
with the adorable body of the Constitution 
and the majesty of its spirit. 


As a release from autocratic rule, we 
welcomed democracy, but its working has 
run into faults. Whether the choice of demo- 
cracy was right or wrong, historians will 
search for and find out. The faults in its 
functioning make us realise more and more 
that government is a technical art and only 
those Skilled in it can really govern. Unfor- 
tunately democarcy in practice permits the 
country to be governed not by its ablest 
citizens. Technology has entered into politics 
too and the technique of being elected has 


become a discipline in mechanical engineer- . 


ing. The elected representatives have to 
make ‘so many promises, that they have no 
independence or initiative as helpless tools 
ofa vast party machine. Their votes in the 
assembly are not dictated by their inmost 
convictions or even by the views of their 
constituencies but by the big machine. They 
are not illumined by the lights from the great 


heights. They radiate only the earth-born. 


light of their intellect, being fitted into the 
machine at a point chosen by the guides. 
The discipline of the machine threaten diss- 
enting politicians with personal  reprisals. 
Political faiths have become secular religions. 
Any divergence in thought or belief from the 
authorised system is a heresy. The political 
priest recites the liturgy. when novices are 
received into the cult. The congregation 
scents out heretics and delivers them to the 
scaffold. They have no liberty of action or 


- 


freedom of conscience. This. is where.pre-. 


cisely, the spirit of the Preamble breaks down. 


Democracy is passing through a testing- 


time and so far the general effects have not 
been favourable to the common man. Strong 
misgivings are felt, about the feasibility of 
real democracy except in a developed coun- 
try. There is a tendency to  standardise 
thought and belief. The working of.a 


mechanised mind is fatal to all creative . 


enterprise. Thinking according to a given 


pattern does not evolve the highest. creations . 


and there can be no progress if we all begin. 
to agree in our ideas. Like Gresham's Law 
Superior mental currency is driven out by 
inferior mass-impulses, since mass is the most 
significant factor and mass opinion prevails, 
though mass intelligence cannot be more 
than the ordinary. 


Democracy has different aspects. It can 
be .approached politically, | economically 
and ethically. On its political side we have 
accepted adult franchise—the principle of 


“one person one vote" irrespective of literary ' 
qualifications, social privileges, Or proprie- - 


It follows therefore that. 
certain minimum economic 


tory possessions. 


and Culture aly 
or ethical conditions must be provided tO all  * 


individuals to live a full, free and rich life, 
Socialistic pattern .of society does not mean 


absurd equalization of the abilities of the - 
individuals. All men are not equal but all. 


men must be given equal opportunities to 
feed, clothe and shelter, that Is the where- 
withal for keeping body and soul together in 
the economic democracy. This is the first 
step. In the next step, we may 
diminish the distances between wealth and 
poverty, to raise the ordinary standard 


try to. 


-.. 


- 
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of living. 


¡Adult franchise also affirms 
respect for the human individual for 
hls human’ nature. Each human 


being is a potential candidate for the highest 
life. “This ethical approach to democracy 
asks us to adopt peaceful settlement of our 
problems and disputes without resorting to 
direct action. Restraint is the correlative 
of freedom, just as duty is to right. If we 
act in anger and violence to settle our 
differences, we cease to behave like human 
beings and ethical 
Democracy imposes on all the sense of 
restraint that. all may not be right always. 
Hatred óf the human being is the greatest 
danger and enemy, for a defeated enemy waits 
for his opportunity but a reconciled foe 
becaues a friend. A democratic opposition 
is not a rebellion verging on war. Democracy 
and violent action do not go together. Man 
as man is different from the animal. Our 
vices and virtues are peculiarly.human.. In 
the materialist or economic pursuit of life, 
we are sometimes more animal than human, 
but no animal can plan an ideal life of plea- 
sure and pursue it as man can do. “Yet there 
are cases where animals behave more decently 


than men. .The fact is that the animal in us 


is ever Striving to fulfil itself by growing up 
to the human level, for man is endowed with 
the power of reflection and choice to rise 
above his animal heritage to the heights of 
heroism or fall down into the depths of 
degradaton. 

an ideal. 


Democracy is still Rightly 


understood it is the self-government of the — 


community. To be least governed is to be 
best governed. When we accept democracy 
as the working principle of our constitution, 


e 
" 


democracy  vanishes. 
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we mean that there are inalienable rights 
belonging to human personality and as such 
they must be respected in our dealings with 
all persons and in the handling of the govern- 
mental machinery, the Five Year Plans, the 
Community Development Projects. In it each 
man should be able: to get near the highest 
progress he is capable of. The ability will 
differ from man to man. Somebody will be 
Einstein, Somebody ʻa booking clerk. The 
truth of Einstein's theory cannot be tested by 
a popular vote. Simply because man isa 
rational being, there is no guarantee that 
he will always act reasonably in all matters. 
Equality of opportunity is a sound social 
ideal but differences can a never be abolished 
by any Constitution. 


It was. Aristotle who said that if a state 
is to endure, it must educate its Youth in the 
spirit of its Constitution. Political changes 
generally lead to educational changes. New 
ideas are mooted, new hopes are kindled and 
new prospects are opened before the Youth. 
The right of every young man to lift himself 
up and to be the master of his destiny is 
declared with a new emphasis. But mere 
formal declaration of constitutional provi- 
sions is not enough, if they are stultified in 
practice. 


It is the function of the university to 
produce not only scholars of high academic 
distinction but also leaders of the new 
democracy. We want leaders who are not 
anxious to keep their seats of leadership. 
but who are prepared to tell the truth and 
guide the nation to a right solution of its 
problems. Democracy is not a rule by a 
rabble, not a submission to mass opinion. 
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Itis the progress of all by the rule of the 


wisest and the best servants of the masses. 
The Universities can give us men of dis- 
ciplined courage who will not play for 
' safety, demand secure careers and look out 
for soft comforts. They will be prepared 
to get out of conventional grooves, take 
chances in life and be ready to do anything 
worth doing. Mere learning in the University 
curriculum is not culture.. The University 
‘is to “teach 'as a nourishing alma-mater 
sanity of outlook and sweetness of temper, 
if her cultured sons are to carry a certain 
grace and refinement in the art of living and 
Struggling. She is to teach her suffering 
sons how to overcome misunderstanding 
. and how to come to understanding of man 
and the life he is expected to live on this 
planet. 
_ standings, disputes arise, her sons will be 
the first to advise patience and restraint and 
they will take nothing except fairplay as the 
solution. She must teach them the greatest 
of all arts, the art of living together. Uni- 
versity training today is a summons to action, 
to know the serious consequences of muddle- 
headedness and 
them. Itis not a mere invitation to pleasant 
intellectual speculation. The method of 
democracy substitutes reason for force and 
persuation for compulsion. : |t consists , in 
the’. development of understanding and 
cooperation to reach. decisions by discussion 
and consent. The University needs.to be 
run on these lines. Even amongst the 
educated, there are 
able to think for themselves, without sub- 
mitting to external control and vested inter- 
ests. But once the policies are laid down 
by democratic bodies, their execution must 


-to try their luck in'the business of life. 
entire course of . 
studies, and all that is learnt is never digested. 


She is to teach that when misunder-: 


inertia and to overcome . 


relatively few who are , 
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be left to experts. All government is skilled 
work. To allow all the pupils to run-the, 


government of the University would be like 


allowing passengers to run a train. 


~ Young persons from 5 years upto 25 years 


of. age'are trained in our educational institutions 


but at the end of all the toil worry & expenses, 


they find themselves faced by a hopeless lack - 
“of relevancy to the society in which they work 


and live. It is a tragic waste of human effort 
in a country where so much needs to be 
done. Sheer frustration is patent on the face 
of most of those who leave the university 
This 
uncertainty plagues the 


In a spirit of narrow outlook of life, they are 
adopting that most perilous of all cR 
drift. 


While other 'nations are” marching ' of 
towards progress, it is impossible for any 
nation to stand still. We cannot return to 


the walled cities of Rajagriha or Pataliputra. - 


The flood of modern ideas will take no denial. 
We cannot call ourselves civilized 
because we use the airplane, the typewrit 


the telephone, the television and other gad- 
A monkey trained to drink out of a ` 


gets. 
glass, smoke a cigarette, or ride a bicycle is 
still a monkey. - At times we still act in a 
manner which leaves no doubt of our simian 
origin. Modern civilization is more concerned 
with the world outside and its material 


benefits than with the world inside and its 


spiritual solace.  ltis in the stage of econo- 
mic barbarism, which asks. us to make the’ 
best of the business in hand rather than wait 


for the first and final principles beyond our . 


o 
^ 


simply. 


A 
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. Ken, Even on the material 
world is not in the hands of anarchic caprice. 
There is such a thing as logic of history. 
The laws of history are pitiless and leave 
us no choice. Those who take the sword 
for material gain shall perish by the sword. 
Civilization exists by the power of the spirit, 
it ceases by the might- of the matter. Our 
political freedom has opened the floodgates 
of upliftment of our nation on all directions, 
not in poor imitation of the West, but in tune 
with the eternal flow of the Ganges, the 
Godavari, the Krishna, the Kaveri. For this 
glorious future we need tremendous service 
from the various - Universities so that they 
can give us .selfless leaders, competent civil 
servants, disciplined armed forces, police 
force, industrial managers, skilled workers, 
good peasants and above all ordinary citizens 
filled with civic sense and national feeling. 
All these things cannot be had in a day. 

The kind of education we provide for our 
youth is determined largely by the kind of 
men and women we secure as teachers. A 
university is essentially a corporation of 
teachers and students. The relations between 

e two must remain sweet -and sacred, if 
one is to give and the other to take. 
buildings and sophisticated equipments are 
no substitute for good and sincere teachers. 
Every attempt must be made to draw the 
best ability into the teaching profession, if 
this country is to participate in the march 
of mind in the search for knowledge. The 
teachers must be helped to live in comfort 
so that they can devote themselves to leam- 


side of life, the 


Tall | 


ing, teaching and research. If they are paid 
low salaries, they are forced to look for other 
sources of income and their time and energy 
are wasted. If we want the teacher to do 
his best to build the kind of young persons 
we need for the country in conformity with 
the high- philosophy of our Constitution, we 
cannot evade this responsibility to the 
.teaching profession. It is a tragedy that the 
best talents of the nation run away to paying 
professions and avoid joining the band of 
starving teachers. First things first. If we 
have the service of a satisfied band of sincere 
teachers, it does not require an utter syllogi- 
sm to say, that the finished ‘pupils will 
answer the given specification. There is in 
everybody, in every young person a hidden 
knowlegde, a spiritual perception of the unity 
of life which holds his human heart to a 
belief in a better order. All our loud protests 
and temporary triumphs cannot prevail against 
the forward thrúst of human hope and will. 
We must have the right kind of education 
for our survival, for uplifting us into a higher 
life. Education is not merely to afford the 
wherewithals ' of comfortable existence in 
this world but to help us to see the world 
beyond space and time to which also we 
belong. We have been born into this 
physical world of space and time but we 
have a feeling of sonshlp in the kingdom of 
heaven, a second birth. Education is to 
teach us the arts of good citizenship, so 
that we may be happy with our. citizenship 
on earth and also with our citizenship 
in heaven. 


Practical Training in Legal Education 


by SIDDHARTHA ROY CHOWDHURY 
III yr. L. L. B. 


Law is a professional study. But still it 
does not mean that those who study law 
should take law asa profession. There are 
also academic lawyers and non-lawyers. The 
professional lawyers study law and apply 
their knowledge and intelligence in the 
practical sphere of life. 


All professional studies „are mainly based 
on practical training e. g. the study of Medi- 
cine. The medical students are regularly 
attached to the hospitals and the outcome of 
that is to get the real practical training. But 
the students of law seldom get the scope of 
such training, which they badly require. 


“Clinical education'' is very popular now- 
a-days in America, the "clinical education 
means, participation or observation outside 
the formal structure of the Law School"...... 
“clinical education refers to learning by do- 
ing : teaching a law student by having him 
actually perform the tasks of a lawyer”. The 
elinical education has developed with the 
“¡dea that law students should learn by doing, 
should get out of the sterile air of the class- 
room into the vital atmosphere of functioning 
legal institutiens”. 


Law solves the real-life problems. The 
students who study law should -be acquain- 
ted with the problems of the society. Á stu- 
dent's education is not complete, unless he 
comes into the practical field of life. “His 
education is bookish and abstract. It focu- 
sses on theories rules and concepts-rarely on 
the underlying context of the economic, 
social and political fact", says Michael 
Zander in his essay “Law students and comm- 
unity action’. At the end of each first year 
examination, he has..."put on some form of ' 


practical exercise on a voluntary-compulsory 
lt started originally as a courts visi- — 


basis. 
ting programme, but soon expanded ¿nto a 
annual study of some actual problem." They 
looked at the way which the defendants of ' 
the criminal courts were unrepresented and 
observed the rents acts and the possibility 
of getting their rents reduced etc. 


Law education in India, is full of flaws. 
Mr. Master a well known educationist of 
Canada has pointed out the inherent defects 
of our education system. According to him 
our Legal Education is in an ailing condition ; 
it suffers from the "lack of financial resources, . 
lack of adequate books and teaching materi- 


. als, deterioration of téaching standards, lack 
of teaching staff incentive and discrepancies 
in the goals of legal training. The general 
‘desire for uniformity has led to a tendency to 
emphasise the importance of memorised /ear- 
ning of substantial laws. There is little 
_attempt made to inculcate an awareness of 


the kinds of legal problems encountered in : 


the Indian Social, Cultural and Political con- 
text through the comparative method". | 
» \ 

The legal education should not remain 
confined within the four walls of the class- 
room, but the college authority should make 
the students comeout for practical exercises in 
law courts and to other institutions like legal 
departments, factories, firms, cooperatives, 
worker's unions, Banking Organisation, Indus- 
trial sectors and this sort of practical excur- 
sions may be made compulsory in all law 
colleges and also in undergraduate studies. 
The students, by dint of these study. tours, 
would be acquainted with the various organs 


of the society. Let us see how: the students - 


had participated .in a law firm in a poor area 
in Cambridge, Massachussets. * "The office 
- is run by five supervising attomeys who uti- 
lise the part time services to some 100 or 
mo,e students...there are always at least two 
students on duty at any one time. The stu- 
dent,is fully responsible for the case-lead, 
although he works under the supervision ef 


one of the qualified lawyers...At first the 


students only sit in on interviews, but gradua- 
lly, as they master the technique, they are 
permitted to conduct: their own interviews. 


. They write first drafts of all legal papers and | 


do research of legal problems. All work is 
. ‘supervised by the qualified attorneys" the 
. ¿students - there, are so skilled in practical trai- 


‘ 


‘UNIVERSITY LAW JOURNAL 73 


ning that they are ‘allowed to appear before 
the law courts when they are students. Te 
quote Michael Zander, “...only third-year 
students may appear in court, but others do 


‘preparatory work, Including interviews with 
_ Clients...The Harvard Student District Attor- 


ney's, Office dates from 1966. Third-year 
students participating handle cases on their 


. own under the direction of a District Attor- 


ney, who is specially assigned to this work”. 


The communication between the lawyers 
and the mass should be very easy and cor- 
dial as the advocates are the representatives 
of the people. They should always be con- 
versant with the ever changing socio-econo- 
mic situation of the country. “Lawis desig- 
ned as an instrument of social control”. A 
lawyers duty is to share the sorrows and 
sufferings of the people in general and to 


‘study mankind at large, who are living around 
him. Tanzania University of South Africa has 


recommended ‘Development Studies’ as a 
compulsery paper in degree colleges and also 
in the legal education. The legal department 
of the said University aptly remarked that, “it 
is not enough fer a lawyer to know the rules 
of law, but he should also know something 
of the society...how best the rules could be 
changed for the betterment of the society. 
The lawyer should be the people working for 
the benefit of the community by improving 


"the mechinary of justice and by developing 
law for the common man". 


Our country is 
the largest among the democratic countries 
of the world and the educated people of the 
poor country like ours, should have soft cor- 
ner for the tattered and wretched mass of the 
nation. 
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¿ “Development In Legal Education In. 
Different Nations ; | 


} 
» 


. (1) Soon after the emergence of British 
colonies in Australia there created a demand 
for legal institution and legal services. There 
are some law schools in Melbourne, Sydney, 
Australian University but they are “too lac- 
king both in staff and material resources, 
especially librarles...more over there was a 
failure’ in Australia to make proper enquiries 
- as to the kind of legal services which the 
community should have”. remarked Mr. J.E. 
‘Richardson. © esr s 

(2) English University law scheols main- 
ly .offer three year under graduate courses. 
There are separate Bar examinations and Law 
Society Examinations. The Ormrod Commi- 
ttee, “recommended that a university degree, 
preferably a law degree, should be regarded 
as the normal qualification for the legal pro- 
fession", In 1st January’ 1972 the Lord 
.Chancellor announced to advice the Law 
Society, the Universities, the colleges to 
educate the law students with proper -training 
for entry to legal profession. 


(3) Canadian law schoels have been set 
up in American model..."the law schools 


there ‘has been influenced more by American 


English legal education". Now they have 
sixteen law schools which are the part and 
parcels of the university. “There are full-time 
schools with law being taught as a second 
degree in the belief that both the intellectual 
and professional traditions are twin-drinkers in 
their development...””. 


(4) Japan adopted her legal education in 


European style.: Legal :education within the 
University has since been primarily at ‘the 
undergraduate, level “but later «on American 
style graduate schools were. established. At 
present there are 42 graduate schools in law. 
Previously the “legal scholars was assumed 


by academic assistantships. in .the ‘European . 


style’... But now-a-days the’ students are 
trained with the practical techniques for legal 
profession. After passing the annual law 
examination the graduates enter the legal 


training' and’ Research Institute, which is 


attached to the Supreme .Court Japan: 
“Uniform 2 year training course is given in 
class rooms, courts. and the office of the 
public prosecutors and practicing attorneys. 
During this: time the. students receive a res- 
pectable salary from the Government”. ‘After 
the 2 year course :there is an examination, 
that qualifies the students for the legal 
profession. 


Our legal education is suffering.from the 
lack of proper practical training. ‘Considering 
the defects the All India Bar Council propos- 
ed, "a course of practical training followed 


by an examination in regard to such trgining - 


should be made compulsory*.: Advocates 
Act, 1961, Sec. 24(d) of the said act con- 
tinues that not only a degree is sufficient for 
an-advocate but he must have, “undergone 
a course of training in law and an examination 
to be passed for admission of an advocate on 
the Bar Council”, 


Mr. Sankar Prosad Mitra Hon'ble Chief 
Justice, placed a scheme before the Govern- 


ment, the latest scheme of Rural Judicial 
Service - which provides fora "net work of 
village courts—--a court for a group of hundred 


villages, to-make justice available to the poor 


rural people more easily, expeditiously, and 
cheaply. This would also relieve other courts 
in the districts of considerable load". 380 
of such, courts, are needed to accelerate the 


scheme of R.J.S. which obviously would- 


emply a good number of law graduates and 
other graduates as judges, clerks, . peons 
respectively. The courts would be empower- 
ed to try petty cases upto the range of 500 
Rupees. Such courts. would deliver instan- 
teneous justice. Newer methods could be 
adopted. to put an end to the drab and old 
fashioned. way of education in your country. 


(a) Audio-visual method .. of 
could easily be brought in, which might be 
the substitute of out-door classes. 
very easy and economical also. Some soit 
of flux is needed to attract the students to the 
harder chapters of Law.. ~. |. 


(b) The college authority may arrange to 
hold: court-classes and out-door legal excur- 
sions, alternatively, atleast once in a week. 
To promote this scheme the college authority 
may own buses for easy conveyance. If the 
schools with a limited strength may have 
buses why not us, with a huge number of 
students ? 


(c) We have already ‘noted above that 
the students of 1st, 2nd and 3rd year classes 


are working well under the supervision of . 
If the students of 


solicitors and advocates. . 
our country get the scope to beskilled with ` 
the technical education from the very incept- 


ion, we may have satisfactory results in pro- ' 
, students there always leam by doing, they 


^ mainly stress on skill training...... 


ducing eminent lawyers in the long run. 


. We may have Legal advice faculties, manned 


learning’ 


This is 
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‘by the: students, with the intention to teach 


them the techniques of law but all work 
should be dene under the supervision of 
senior lawyers, attorneys or Public Prosecu- 


tors. 


(d) In our country the medical graduates 
get a consolidated salary during their pro- 
bationary period, in hospitals. As we have 
been early that in Japan the law graduates 
are paid with a'respectable salary when they 
are engaged in compulsory 2 years training 
course. If practical coaching is made com- 
pulsory in our country, why should we be 
deprieved of the pecuniary benefit ? 


(e) Lawyers represent the people. Eminent 
lawyers are the assets of a nation, The 
government of the biggest "democratic State 
liké India, have some considerable duties in 
producing good lawyers. We observe that a 
good number of budding talents die in harness 
.due to the dearth of pecuniary help. Our 
popular government’ can help the young law 
graduates with small cases and also by setting 


up Law Libraries, Book Banks for the 


freshers. This scheme may attract the young 
group to private professions, which may help 
the State to solve the problem of unemploy- 
ment to a great extent. 


In European countries, specially in 
America,- the practical training has received 
„a. current popularity., Technical education 
which they call. “Clinical education” has 
developed with the social needs to provide 


,better legal ‘service for: poor and other un- 


represented classes in the society. The 


“the term 


4 


~ 
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clinical is in origin an analogy to medical 
education”. "T here are three axes along 
which one can evaluate clinical education. 
They are involvement; the extent to which the 
student is exposed to the experience, super- 
vision, the extent to which the student is 
supervised : by a responsible -person ;” and 
academic integration, “the extent to which the 
experience “is blended with ‘other aspects ‘of 
students’ programme": - E 


dro os 


atiocts, of clinical “study under four heads, 
these are as follows : — o 


“(1) It la programme. A 
flux in studies. Free from boredom and speci- 
fied boòk “studies. 

(2) Practical experlence of seeing . law In 
action is “often an. educationally valuable 
corrective to class work. Evaluation ‘of the 
divergence between practice and theory. 

(3) Help the students to cope with their 
own problems of maturing into lawyers. 


i 


K 
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(1) New. Directions in Legal: Education. -, ¡By Herbert L. P 
Community service and curricular in Higher ecucation. 


(2) ‘Education-and Social Action.- 


(4) "It ls obvious that clinical edücation 
may have important benefits to the- commun- e 
ity served”. : A 


| Lastly the author concluded: with a deep 
breath, "could such: a development occur in 
this country 1 


could be relied “on “for finance". -There are 
also difficulties in finding out 'supervising 
lawyers for this purpose. ^ ts 


“ Earlier we have seen-the:modern develop- 
ments in the field: of law, but our legal edu- 
cation, previously adopted in the English 
fashion, remained’ unchanged. Now- we 
study in 3rd year class but during these three 
years, excluding theoretical Classes, we have 
attended only a few moot courts.‘ Could 
there’ be no flux in our education system ? 
Couldn’t we demand a: compulsory technical 
training in legal studies ? As “Law is not... 
à science", it is "gn art and:a craft". 


he 
i 


e ~ ^ 


Refer 'ences:— | Aq e . 


acker and Thomas Ehrlich. 


Edited by ‘Sinclair G6gdlad, Imperial College University of London.. " 


(3) Law Quarterly- -Article- Practical side of Law Teaching. Prof : Debesh Mukherjee. 


(4) Legal: ‘Education in India—Problems. and Prospectives, By S. K. Agarwalla. EX g 


id Again he repented that there: 
. is “yet no organisation or foundation that . 
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- Industrial Relations—Will There-Be A Change ? 


AJIT ROY MUKHERJEE 
Barrister-at- Law 


The National Commission on’ Labour pre- 
sided over by Dr. Gajendragadkar issued its 
report in 1969. One of the most significant 
and valuable parts of.the Report is >that con- 
tained coin the section. dealing with Industrial 
Relations. The. Commission after a detailed 
review of industrial relations as they exist and 
observing the weaknesses in the existing 
industrial relations machinery came to -the 
conclusion that the existing machinery should 
be radically reformed. To this end, the 
Commission recommended the setting up of a 
new, apparatus for .regulating industrial rela- 
tions. 


The pivots of the new machinery proposed 
by the Commission are (a) Industrial Rela- 
tions Commissions and (b) Labour Courts. 


The Industrial Relations Commissions 
proposed by the Commissions are to be set 
up at both Central and State levels. There 
should be a National Industrial Relations 


Commission appointed by the Central Gove- - 


mment for those industries for which the 
Central Government is-the appropriate autho- 
rity. It will deal with disputes which involve 
questions of national importance and which 


are likely to affect industries spread over more, 


than one State. In addition, each State will 
set up.its own Industrial Relations Commi- 
e ssion for dealing with industries for which the 


State Government Is the appropriate authority. 
The National and State Industrial Relations 
Commissions will perform three major func- 
tians viz (a) concillation of industrial disputes 
(b) : adjudication of industrial disputes (c) 
certification of trade unions as representative 
unions, ‘These Commissions should be cons- 
tituted with a President having judicial quali- 
fications and experience and an equal number 
of judicial and non-judicial members. The 
non-judicial members should be persons emi- 
nent in the field of industry, labour or .mana- 
gement. The terms and conditions of service 
including the .age of superannuation of the 
judicial members of these commissions should 
be similar to those of the judges of the High 
Courts. 


The Labour Courts proposed by the Co- 
mmissions are to be standing Courts which 
would be entr usted with the judicial functions 
of interpretation and enforcement of all labour 
laws, awards and agreements. They would 
be constituted of judicial members only who 
would be .appointed by the Governments on 
the recommendations of the High Courts. 
Parties would be able to institute their claims 
directly before the Labour Courts and would 
not have, to depend’ upon the Government 
making a- reference. The.Labour Courts would 
be invested with adequate powers for execu- 
ting their decisions. 


+ 
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The above recemmendations of the Co- 
mmission regarding. setting up of a new mach- 
inery for regulating industrial relations are 
closely linked with recommendations of the 
Commissions regarding recognition of trade 
unions by employers and regulation of rivalry 
among uniens for such recognition. - The 
Commissions noted that except in Maharash- 
tra and: oné: of. two other State there is no 
‘statutory obligation on employers. to recognise 
trade unions-nor is there any statutory guide- 
line to: determine which among the multipli- 
city of trade unions in an. establishment or 
industry should be recognised by the manage- 
ment as the bargaining agent of the work- 
men. The Code for Discipline in Industry 
which was originally evolved at the 1957 
session of the Indián Labour Conference did 
provide that managements should recognise 
trade^.unions in accordance with the criteria 
laid down in the Code. But the Code was 
never intended to be anything more than a 
moral force and like most moral precepts 
falled to withstand opposition of vested inter- 
ests of employers as well as of trade unions. 
There is, however, an. increasing awareness 
among citizens of the dangers posed by mul- 


tiple trade unionism and its ruinous effect on: 
industry. The existence of a number of trade' 


unions in the same establishment: and the 


struggle that goes on ceaselessly among the. 


rival‘trade unions for support of the ‘workers 
has tended to make trade 'unionism a farce and 
a travesty. is impossible for any system 
of collective bargaining to .develop and 
flourish : where “multiple. trade- unionism 
prevails. In all establishments where more 
than. one .trade" union: operate, ‘the principal 
task of-all the trade unions is to keep "the pot 


of discontent boiling all the.time and to make: 
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sure that each union's charter of demands is . ' 


pitched to a'higher key than its rival's. f one 


of the unions is given recognition by the . 


employer, the efforts of the other unions are 
directed towards discrediting the work of the 
recognised union, maligning itsileadership and 


attacking the agreements negotiated by it. In. 


such a situation, even the recognised union, 


fearful of losing ground before its rivals, finds - 
it impossible to. settle down to a reasonably .: 


workable relationships with the management 
or to. instil a serise of responsibility and duty 


among the workers.and is driven to keep alive 


an atmosphere of perpetual’ non-cooperation 
and hostility between the workers and the 
management. The increasing domination of 
the trade unions by political parties and pro- 
neness of Governments to be . dictated by 
party interests in the sphere of administration 


and the political bias displayed by Ministers | 
towards trade unions controlled by their. party ` 


have accentuated the evil. 


- To remedy this evil, the Commission reco- 


mmended-that legislation should’ be passed 
to make it obligatory on employers in all 
establishments employing more than 100 per- 
sons to recognise a union as a representative 
union. According to the Commission, a 


union seeking recognition from the’ employer . 


as the bargaining agent for all the employees 
should have a membership of at least 30 per 


cent of the workers in: the establishment.’ | 
Where more unions than one: contend for 

recognition, the union having the larger follo- | 
wing should be recognised: Whether-a union: 
has a greater following than others should be: 
determined by verificatien of: membership. To ' 
prevent malpractices in connection with - such, 

verification; the -Commission recommended : 


D 
r 
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that the work of verification should be entrus- 

. ted to a separate wing of the Industrial -Rela- 
tions Commissions proposed by it. 

It is clear that if the recommendations of 

the Commission are accepted by Governments 

and the Industrial Relations Commissions with 


Centre and in the States succeeded more or 
less in keeping out party considerations in the 
administration of industrial relations. Over 
the last decade, however things have changed. 
Trade unions have not been able to escape 
the prevailing trend towards politicalisation 
powers as proposed by the Commission are of every aspect of life. Capture and control of 
set up, a big chunk of the powers now vested. . trade. unions, like control of student and youth 
in and exercised by Governments iri ¡the ‘field * organisations has become one--of the major 
of labour relations will pass out of their hands functions of political parties. Very few 
and will be exercised by the Industrial Rela-'' Governments of the day are able to resist the 
tions Commissions which will be non-party . pressure: of party activities in the sphere of 
and non-political bodies. Whether all the industrial relations. 
beneficial results expected from the change Except for those who look upon the trade 
will actually materialise is not certain. What in of "nu ake os ei 
is certain, however, is that under the new awareness . among citizens that Industrial 
set-up, industrial relations and industrial 


: relations is not a matter of exclusive concern 
disputes will be'handled by authorities which : for -the employers and the party-controlled 
‘will be far less susceptible to:party politics 


trade unions and that in every industrial 
| i iu “dispute there is an invisible third party viz the 
and pressures than existing authorities who 


community: |f the interest of the community 
are handling such matters at present.’ That in is to be protected, it is necessary that regula- 
itself will be an immense advantage. Under 


tion of industrial relations should be entrusted 
the present system of industrial relations, 


by the State as far as possible to authorities 
| "and institutions so constituted that they will 

governments have been vested with enormous os , id 
i : < e : used Of the community as, a whole. Thatis the 
powers: wulen: are being increasingly. “us main reason why the recommendations of the 

: whole but to further sectarian party. interests. - public support. 

Whether a dispute should be taken upin . Nearly 6 years have passed by since the 
. pronouncement are made from to time that the 

should advance to settle a dispute, whether ^ Government has been giving serious con- 
. Governmental support should be given to the 


.be able to. deal with all issues in the interest 
not in the interest of the community as a National Commission: of Labour deserve 
conciliation, what proposals the Government COMmission made its Report. Ministerial 


‘sideration to the Report and that new legisla- 


management: or. the workers in a dispute, 
whether a dispute should be referred to 'ad- 
judication, whether a strike should be declar- 
ed illegal, whether.the- demand of a union ‘for 
recognition by the employer should be 
supported, all these are. matters which now 


' call for almost daily interference ‘on. the part 


- of the Government. 


. 
t 
o 


For a considerable period 
after independence, Governments’ both at the 


e 
e 


tion fer reshaping the existing system of 


. industrial relations is in the offing. When the 


“new legislation will come and what shape it 
will take remains shrouded in mystery. Exper- 
lence shows that Governments do not 
willingly surrender powers. There is, there- 
fore, reason to apprehend that in the absence 
of effective public support, the new legislation 
if and. when it comes will fall far short of the 


. recommendations of the Commission. 


\ 


Law & Liberty : Freedom & Kestraint 
m by PARTHA ROY CHOUDHURY 
O al ir og III yr. L. L. B. (Hazra Unit) 


It is important to remember, that "the 
- essential characteristic of the liberty is, that 
under its shelter many different types of life 
and character and opinion and belief can 
. develop unmolested and unobstructed. 


Some may stil entertain the idea that the 
democracy means liberty : that having dispos- 


ed of dynasties and successfully stormed the - 


citadels of autocracy and privilege, having 
won the suffrage and denounced political 
disqualifications liberty Is secured. Undoub- 
tedly the possession of equal political right 
is demanded by a people imbued with'the 
love for liberty, and only by such a people 
can liberty be maintained, as there is always 
the danger that the power gained by the 
exercise of their rights will be used to limit 
or destrey their exercise by others. 


But the just demands of liberty cannot to 
be satisfied even by a free and uncorrupted 
right of suffrage. Democracy has lts own 
capacity for Tyranny. Some of the most 
menacing encroachments upon liberty invoke 


: of opinion gains momentum. 


the democratic principle and assert the right - 
of the majority to rule. Shall not the people 
—that is, the majority—have their's desire ? 
There is no gainsaying this in the long run, 
and our only real protection is that it will 
not be their heart's desire to sweep away our 
cherished traditions of personal liberty. 


The Interests of liberty are peculiarly those l 
of individuals, and hence of monorities, and 
freedom is in danger of being slain at her own 
altars if the passion for uniformity and control 


There is also this limitation as the com- 
plexities of society increasingly demand that 
the range of personal volition be limited by - 
law in the interest of liberty itself, we are 
compelled to lay stress on restraints on the 
view that the liberty which permits freedom 


- of action would be a-barren privilege if it did 


not also cannote freedom from injurious act- 
ion by others, andthe security of life and of 
individuals opportunity lies in its immunities. 
Civilization itself is progress in multiplying . 


n 


prices. 


restralnts to conserve opportunities. The 
discoveries of science constantly reveal new 
menaces with which only organised society 
can cepe. “ When. we have made sure our 
escape from .despots we find new. enemies 
lurking to frustrate our pursuit of happiness. 
We are subject to'the onslaughts of myriads 
of foes which we call germs; quite as destru- 


ctive of life, health and happiness as. any- E 


autocracy. Liberty is today broader concep- 
tion than even. before, for its increasingly dém- 
ands protection; It demands- protection against 
Infection, against the spead of disease: it 
requires preventive measures and the segre- 
gation of those affected. It demands protec- 
tion on the public highways against those 
frequent abusers of liberty who have subjected 
the peripatetic philosophers of our day and 
other simple- -minded ‘pedestrians to perils 
which in frequency and deadliness are of a 
sort formerly known only to soldiers on the 
battle-field. It is in need of. safeguards 
against organised endeavors to exploit iridivi- 
duals, whether those who labour i in insanitary 
sweetshops or the consumers of necessaries 
constrained to purchase them .at excessive 
Liberty today has such broad scope 
that it taxes the acumen of the ablest statés- 


man to provide laws which even measurably 
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assure'it. |t is no longer the simple matter 
of doing what one pleases in the wide open 
spaces, for there are no such spaces and the 
danger from other libertines, more than ofsets 
the delight in uncontrolled freedom. In pro- 
viding through popular government these 
guarantees of the new liberty we have be- 
come so accustomed to the increasing need 
for regulations because of congestion of 
population in great communities because of 


“the necessity of resisting the assaults and 


contrivances of the predatory who have their 
own motions of freedom that we are disposed 
to become obsessed with the assertion of 
community power language of the day, we 

can “Out Cross” constitutionally. We are 


apt to be unmindful of the other aspects of 


liberty and of the supreme aim and justifica- 


tion of the law-making of free men and 


women, which should ever be found, not in 
the satisfactions of the lust of power, not in 


„an imperious domination and command of 


uniformity but in the purpose to secure the 
freedom of the individual-an ordered freedom, 
but still freedom-subject only to such restra- 
ints as a sound and tolerant judgement deter- 
mines, to be essential to the mutuality of 
liberty. 


Notes 


State System of Indonesia 
/'' by PRADIP KUMAR BASU mn 
l II year (L.L.B. Class) 


‘Democracy that exists in Indonesia is 
known as ‘Guided Democracy’ or ‘Democracy 
with Leadership’. This type of democracy is 
something different from the familiar type of 
""Westem Democracy’ or from the so called 
' ‘peoples democracy’ of the Communist Bloc. 


‘Guided ‘Democracy’ in the Preamble to the , 


1945 Constitution is described as ‘democracy 
which is guided by the inner wisdom inthe 
‘unanimity.arising out of deliberation amongst 
representatives. ........"' 
_ |t is based on the assumption that there 
'isno system of democracy which does not 
place certain limits upon its citizens, The 
limits are defined & determined by the 
absolute necessity to complete the Revolu- 
tion. As such it is said that 'guidance' is 
required in order to ensure the realisation 
of the objective But within these limitations 
there is democracy. Thus 'Guided Demo- 
cracy' is nothing but the democracy of the 
family system in which the anarchy of libera- 
lism or for that matter autocracy of dictator- 
ship is avoided. 


broad 


led & protected., The 


It requires the broadest participation of 
the people & their representatives in decision 
making procedure & thereby including a, very 
representation .of the Indonesian 
society. More-over it requires that all the 
recognised parties should take 'part in the life 
of the state. | 


. The old system of government in Indone-, 
sia was based on 'Mushawarah' (Deliberation) 


'Mufakat' (unanimous agreement), with the 
leadership of a single central authority in the 
hands of an elder who did not dictate but 
decision-making 
procedure in the system of Guided Demo- 


'cracy starts from ‘Mushawarah’ & ends in 


‘Mufakat’. Though 'Mushawarah' & ‘Mufa- 
kat’ does not encourage the growth of oppo- 
sition to the Government it still secures fair 
representation of various social & religious 
groups. i 


Ref : Religion, State, & Ideologies in East 
Asia. Edited by M.M: Thomas & M. Abel. 
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Taxation and. Economic Growth 


.e l 


‘The country. is facing two: main problems- 


at.:presentrise in prices and. declining. produc-- 
tion. + The recessionary trend ‘also. ‘is gaining: 
hold in the economy. Now we.are in the: 
grip of. ‘Stagflation’. c 


! 


In an- under-developed. and. growing? 


economy like India, well thought out and 
efficiently administered . tax system is of ut- 


moste importance.. A nation's economy like.. 


an animal: does not move ahead without: 
these of both. carrot: and the "stick. While 


discussing how tax policy can stimulate ` 
we have to examine: 


economic : development,, 
the extent and efficacy of the carrot element 
in our scheme of taxation. 


Though there are structural, technological 
&nd other elements ‘influencing economic 
growth, it is the nation's capability to gene- 
rate savings and push up the rate of invest- 
. ment is the key determinant of the rate of 


4 
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By : Prof, SARADINDU BISWAS, 
Lecturer, University College of Law, Calcutta. 
Vice-President, West Bengal Lawyers, Asso- 


ciation. General - Secretary, West Bengal 
Pradesh: Congress Committee Lawyers’ Cell. 


| Author of A -Treatise on. Sales Tax of West 


Bengal; Annotations of. — & Establish- 


‘ment Act and Rules etc. : 


e 


growth of-national:income. Here, our exper- 
lence* has .been disappointing, the rate of 
investment .expressed as the ratio of net 
investment to the national domestic product 
was. as-high: as 13:4 percent in 1965-66 
(last year of the Third Plan) but fell to 9.9 
percent during the Plan Holidays and does 
not appear: to have recovered since. The 
failure to lift the economy to a higher plane 
of .savings: and investment has become 
constraint ‘on development: 


Many tax incentives have been given to 
deferred investments in the form of Life 
Insurance Premia, Contribution to Government 
Provident Fund or Employees’ Provident Fund 
etc. These savings are given preferential 
treatment in the shape of deduction from tax 
otherwise payable. Generally, the tax incen- 
tives offered to promote savings have been 
insignificant and in view: of a small taxable 
community they have had only limited success 
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in: stimulating individual savings. Personal 
exemption limits. deductions in respect of 
Insurance premium, approved savings, etc. as 
outlined above and professional or other .— 
concessions are all expressed as_a fixed 'amo- . 
unt of Rupee. These deductions, exemptions 
or concessions all decline in real terms due 
to inflationary pressure prevalling in the eco- 
nio ` 7 1 AS ot - 
eds Y e nae a (32, y Me 


-"InAndia; the tax system’ provides a number- 


of incentives to stimuláte. industrial develop-:' 
ment. in the country. Of thése, tax holiday . 
and development: rébates, which represent 


the ‘two: major incentives in India, have pen 
in existence for over 1b-years^ DD d 


The development rebate was used to assist 
the Industrial growth:in the country by enab- 
ling .certain:selected industries to obtain addi- 
tional finances for expansion. While granting' 
development rebate, our Government used 


what - may. be called "list of. industries app- ' 


roach”. + The single Tax incentive has done a 
lot to further industrial development than any 
other measures. '20 Percent in replacement of 
development rebate has been.introduced rece- 
ntly:. It. ls doubtful. whether the 
allowance will effectively: meet Bs Dens of: 
expanding prodeuop. 
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«To stimulate Industrial development in the 
backward areas; Government giving an incen- ' 


incentive to the more efficient, 


initial ` 


tive in the form of rebate of 20*per cent of 
the tax payable for the first five year for in- 
dustries in backward regions. 

|t has beer brought out on ‘many occa sions 
that the Companies (Profits) Sur-Tax is a tax 
on efficlency. The necessity of removing this 
tax has been emphasised in various quarters. 
It was also suggested to introduce a positive 
It may take 
a form of nagative sur-tax l. e. a rebate of tax 
for efficiency beyond the average. 


The basic pre-condition for economic 
development is the reduction . of 
rates of Corporate taxation. This will pro- 


vide incentives for increasing production 
and will reduce the prices also. Instead of 
concentrating on Corporate taxation as the 
means «of financing plans, the Govmment 
should divert- its attention to the untapped: 
resources.In the agricultural sector which has 
been treated as a "Sacred Cow” .in the past 
years. There is a large scope to tax in this 
sector especially afterrthe Green Revolution. 


` 
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"Tax incentives: though necessary: are not- 


sufficient condition for economic development: 


What is.essential is a healthy economic clima-. 


te that will encourage and assist. co-ordinate,: 
conscious and: collective effort to generate’ 


savings and to channelise.them in "productive 


activities. à ; 
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“Equality | as. the Social : and Political bos of our Time : 


S 24 


e 


In his Affluent Society, Prof. Galbraith 
suggested that equality has’ ceased to excite’ 


the passions óf liberals and reformers ‘and was 
dead as moral issue, As efforts to suppress 
teaching on heredity and intelligence, in the 
U.S. and some very muddled thinking in 


discussion indicate, equality ls not only a live 


issue But one where passion disturbs as well 
as illuminates. Kristol has suggested itis a 
subsistive religion, a creed by which intellec- 
tuals attack the fabric of bourgeois society. 
Perhaps that is the explanation although 
there are others. 


But fine minds have also tackled the pro- 
blem in illuminating fashion. Most notable 
is the effort of John Rawls, an American 
philosopher. His A Theory of Justice 
is clearly a major effort. His most notable 
e suggestion from the standpoint of this talk is 


‘Synopsis of a lecture by SAMUEL: KRISLOV MEIN 
Calcutta, | Sept. 20, 1974. 


a ve 
his argument that Inequalities are justifiable, 
if and only. if they result in net gain for the 
society as whole' and not destructive of the 
liberty: of some segment of society, and 
benefit the least privileged groups in society. 

The actions of the Supreme Court of the 
United States have been in the directions 
indicated by Rawls—that is the elimination 
of unjustified inequalities, toward what 
Former Justice Goldberg has called the 
elimination of non-persons in American law. 
The efforts of the Warren Court for persons 
accused of crime, for the impoverished and 
illegitimate“ have all been highly publicized. 
Less well known is the accomplishments of 
the Burger court, in some measure merely 
homogenizing the Jaw, but nonetheless ex- 
panding the rights of the mentally ill and in a 
series of cases making important advances 
in the field of woman's rights. 


-d 
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The most important area awaiting decision 
is over one may discriminate to favor the 
disadvantaged; much as India reserves posi- 
tions. This, issue was presented to the 
Supreme Court last year in the Da. Funis 
case, and the court avoided’ decision since 
Mr. Da Funis has been provisionally admitted 
to the medical school he wished to attend 
' and was a month or so from graduation. In 
any event it was a very complicated situation. 
While the University of Washington Medical 
School conceded it favoured blacks in ad- 
mission, there. were white students with 
lower- grades- and blacks- with: higher, than 
those of Da Funis. | find: it. ‘signifi cant that: 
Mr. Justice Douglas, the most liberal member 
of the court was not favorable ^to 
the claim of special. privilege based upon 
group -not individual..need. And | think it 
likely that the court will ultimately outlaw 
such’ programs, unless based upon indivi: 
dual rather than group need. 


E wg 
M 


In the interim’ 


these programs exist and progress is being ' 
made. TE 
. Arrangements similar tà those made .here | 
to treat unequals -equally is-unfair and fails 
to make up for past deprivations. In this - 
respect the paths taken by the. countries 
reflect influences in the ‘countries cultural 
patterns as well as degrees of the- problem: 
We are reluctant to change the. constitutional 
formula and the loyal requirement of equality . 
even on a:temporary basis because we believe 
that requirement in the long run will benefit . 
the disadvantaged more than the short-run“ 
arrangement ‘will: Such inequalities" 'we fear 
would:become permánent not temporary, and, 
the majority. will find a way to turn thom into 
disabilities not advantages. 

it will be. noted that the —— is ` 
over means not goals. Both societies have ' 
set out to solve the problem in their own 
ways. Both have. recognized that the quest 


for equality i is—like liberty for our earlier 
generation —the problem of the times.. 
: d E que 
t ro i a 
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| “Religion and the Constitution. of India” 
By SUBIR ROY 


- The term secularism refers only to an: idea’ 
which gives a sense of direction.to the citi: 
zens of a state and its policy-makers.  There- 
fore the secular-character of a state has got to 
be determined by the .nature and pattern of 


behaviour and operations - that the state 


follows in lts relation with the ‘religions and. 


‘the «kind of treatment that it metes out to 
various religious «communities. So in order to 
understand the secular character of India, it 
has to be examined how far India has upheld 
in practice the secular principles enshrined in 
me Constitution 


1 


1 


i -+ tst year, L. L: B. , (Hazra. Unit) 


1 
- 


equality of opportunity, equality before law 


and. protection under law, the dignity of the 
human person and freedom of the human 
spirit. The emergence of a truely secular 
state is predicated en the secularisation of law, 
society and culture. For this the Central and 
State Governments in India have enacted a 


“number of legislative measures with a view 


: The Constitution ofi India, as Lidesenbad. 


abeve, provides: specific: guarantees with 
necessary safeguards for tye protection of the 
faith and -worship: of all religions, for the 


to.disengaging society, law and culture from 
religious authority. Legislative Act, like the 
Hindu Marriage Act, the Hindu Succession 
Act, the Hindu Minority and Guardianship 
Act, Temple Entry Act., of various state 
Governments have radically modified the 
Hindu, personal law based on the ancient 
Shastra. The caste regulations which are 
often. supported on religious grounds have 
been substituted by a Constitution and laws 


. enjoyment -òf “the - educational . and cultural | which embody egalitarian principles. These 
rights “of different communities, and for are the positive steps towards the imple- 
equality of- opportunity and non-discrimina- mentation of the secular ideal. It would be 


_ tion in- ‘the matter of public employment. . 
fat 
Traditionally Hinduism peivadad. 
aspect of human existence and 'regulated not 
only general social relationships: 


civil-law'. Caste, ‘the basis of. Hindu social 
structure, and- laws of marriage, inheritance 
and succession, were all sanctioned and san- 
ctified by Hindu religion. ‘The consequence 
of such an integration of religion, society, 


every . 


but the : 
whole area of what we now call criminal and, . 


useful in this context to recall the provisions 


- in the Constitution. 


(1) . Religious Freedom: “Subject to 
public order, morality & health...... all persons 
are equally entitled to freedom of conscience 
& the right;.freely to profess, practise & pro- 
pagate religion [Article 25(1)]. 


(2) Equality & Non Discrimination : 
The constitution upholds the equality of all 


citizens before law & their right to equal 


* law and culture however was the denial of 


- 
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protection of the laws irrespective of their 
religious convictions & affiliation. It further 
affirms that the state shall not discriminate 
against any citizens on grounds only of 
religion......... & that 

grounds of religion .....be subject te any 
disability, liabllity, restriction or condition 
with regard to (a) access to shops, public 
resturants; hotels '& places of public enter- 
tainment or (b) the use of wells, tanks, bathing 
ghats, ‘roads & places of public: resort main- 
tained: -wholly or partly out: of state funds 
or dedicated to the use of the general public. 
it is-further declared: that no citizen, on purely 
religious grounds ‘be ineligible for, or dis- 
criminated against, in respect of any employ- 
ment or office under the state’ & ‘shall be 
denied -admission into any educational insti- 
tution maintained by‘ the state or receiving 
aid-out of state funds’. ; 


' (3) Separation of the State & Reli- 
gion : The Indian constitution does not 
recognise any particular religion as the official 
state religion, & ‘thereby prohibits religious 
instruction in state schools &.requires the 
state not to compel any person ‘to pay any 
taxes, the proceeds of which are specifically 
appropriated in payment of expenses for the 
promotion or maintainance of any particular 
religion or religious denomination’. 


(4) Rights: of Religious Minorities : 
The constitution of India declares that every 
religious: denomination has the right '(a) to 
establish Er maintain institutions for religious 


no citizen shall on: 


& charitable purposes, (b) to manage its own 
affairs in matters of religion, (c) to own & 
acquire movable & immovable property & 
(d) to administer such property in accordance 


with law.” All religious minorities ‘have the 


right to establish & administer educational 
institutions of their choice’ and that ‘the state 
shall not, in granting ald to educational ins- 
titutlons, discriminate against any education- 


al institution on the ground that it is under - 
the management of a minority, whether based. 


on religion er language”. 


(b) Religious Instructions: In this 
regard the constitution says that ‘No religious 
instruction shall. be provided in any educa- 
tional institution wholly maintained out of 
state funds’. But.it does not prohibit 
religious instruction: in ‘an educational ins- 
titution which Is administered by the state 
but has been established under any endow- 


ment or trust which requires that religious 


instruction shall be imparted in such institu- 
tion’. Moreover it recognizes the right of a 


private educational institution recognised by . 


the state or receiving aid out of state funds to 
impart religious instruction subject to the 
condition that no” person attending such an 
Institution is “required: to take part in any 
religious instruction that may be imparted in 
such institution or to attend any religious 
worship that may. be conducted in such 
institution or in any premises attached thereto 
unless such person or, if such person is a 


minor, his guardian..has given his consent: 


thereto", 


Qee 
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Notes 


The year 1904 brought the new era in 


Co-operative legislation and movement in 
India by the enactment of Co-operative 


, Credit Societies Act 1904. There were the- 


backgrounds like Sannyasin.revolution amidst 
the ‘Deccan riots 
century, burdened with high loads `of rural 
indebtedness, charges of higher” rates of 
interest from the external sources of credit.. 


The principal features of the Co-operative . 


Credit Societies Act -1904 were-:— 


a) Any ten men residing ;in the same 


village and belonging to the same class can . 


form and register a Co-operative. Credit 
Society .to increase thrift and self-help 
amongst themselves. 

b) The control and: organisation of such 
Societies were given to a Government Officer 
naming the Registrar of Co- Operative Credit 
Societies. 

c) The prime purposes of the Society 


were to raise funds by way of deposits from, 
members and ‘loans from non-members, Gove-: 
end and dis- :: 


mment and other Societies’ 
tributing the same as -loans to. members and 
by special permission of the Registrar to 
other Co-operative Societies. : 


d) The accounts: of every Society were to. 


be-audited by the Registrar or 2 his staff on 
his oat 


in the Seventies of last: 


Co-operative Legislation in India 


4 


By AROON GHOSHAL, M.A, B Com. L.L.B. 
Dip-in-Sp. Eng. (CAL) 

Higher Diploma in Co-operation. 

Advocate, High Court, Calcutta. 
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e) Major members i.e. four-fifths of the 
membership were taken from the  agricul- 
turists in rural type and from the non-agricul- 
turists in urban form. | 

f) The liability of the members of the 
rural Society were unlimited. It might be 
limited -or unlimited in the case of urban 
Society. 

g) No dividends could be distributed 
unless one-fourth of profit be carried to 
reserve fund. 


h) The Societies’ registered under the 


- Act were exempted from paying income tax, 


stamp fee.and registration charges. 


* Later solitary Credit Societies caused the 
dissension and demanded for the establish- 
ment of other type of Societies. The pro- 
hibition of distribution of dividend further 


‘caused the hardship to the members of the 


Society. The division of rural and urban 
was further unscientific. 

Removing the defects the Co-operative 
Societies Act 1912 came into being gearing 
the co-operative movement to a great extent, 
The central organisation came into existence 
as a result, 

In this Act-the goal of economic uplift- 
ment following co-operative principles was 
corporated. 

, One man one vote, the democratic doctrine 
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was framed in the unlimited: type of Society. 
it might be varying in Society with limited 
liability provided the. bye-law permitted... 

No amendment could be deemed as legal 
and effective unless. sO be registered by the 
Registrar and not contrary to the specified | 
Act and rules. — l 

No member could hold more than one-fifth 
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the. second plan the suggestions of state 
partnership in share capital and state parti- ° 
; cipation in the management of Co-operatives. 


The Government of India appointed a Commi- | 


` ttee in 1956 for making recommendations for , 
 & simple legislation in general for the whole 
| country for facilitating co-ordinated 'progra- 


mmes for the mover.ent and expansion. In É 


of the share capital Or of exceeding Rs. 1000/- 1967 the Committee presented its report with 


in a limited liability Society. 

“By dint of legislation a Society has charge 
upon the” shares, deposits e etc. of- a: member 
for debts due. - 

“Exemptions. were made from the payments 
of stamp duties registration and Income tax. 

!A Society could invest in Government 
Savings Banks in Trustees securities or in 
shares of other 'Co- -operative Societies appro- 
ved: by the Registrar. 


One-fourth of the net profits of a Society 


must be carried to its Reserve Fund. 

On application ‘of a' creditor or of one- 
third members the -Registrar -could make an 
inspection wherein if defects were found he 
could have“ cancelled ‘the ‘registration of the 
Society. 

“After the Reforms Act of 1919, the Co- 
operative. legislation ‘entered a new phase. 
Co-operative was turned to a_ transferred 
subject. To- suit the situation different Co- 


operative Acts in different states at different - 


times took shape. Reference could be given 
of the Co-operative Act of 1925 "in Bombay: 
lt was in Madras in 1932, “Bihar and Orissa 
in 1935'and Bengal in 1940." 
ments were. passed in different spheres for 
the sake of éxpansion of the movement.: - 

“In post- independent”, India and following: 
the recommendations of the Rural Credit . 
Survey report the Government embodied-in 


+ 
s 


- Later amend- 


a model bill and rules.. As a “result the Ben- 
gal: Co-operative Societies (Amendment Act. 
1965) was framed. Such “amendments also. 
“took place in different states of India. — 

: Considering the pros and cons in esteemed .. 


social and economic life co-operatives have. 


been the challenge to pave the path parallel. 


povertyless raising the standard of, living 


_ specially of poorer class >and-.removing the - 


' disparity in the distribution of wealth. It 


will be dynamite to clear the rugged relief and : 


rigid mountain to clean level fields of healthy 
cultivation and welcoming avenues to dla 
the goal of democratic socialism. > i: 

In comparative : study West. Bengal E 


been a bit backward than Punjab, ‘Tamil .-* 


Nadu, Maharashtra, Haryana, -Gujerat etc. -Of 
course there have been radical changes and 
developments. in: recent years: as evidenced 
“in response” to people’ s Call by:the recovery . 
of considerable overdues in agricultural credit, 
furthened. investments and establishment of 
more: societies as subsidiaries. in the indus- 
trial spheres. in 'co- FOEDE sectors in West - 
Bengal. °° PITE a : e d 
“The. recent: amendments. and enactments 
have bagged enormous powers ; ‘and required“ 
weapons to evade the evils ‘and efface the 
meres interests and uncoveted . managements. 


“Recent. legislation. ór the West Bengal Co- : 
Spem Societies Act 1973 is is designed to .* 


^ t e 
t 


/ 
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l impart a healthy.impetus to”theCo-operative 


. Movement in the state and infuse a new life 
in the lives ef the Co-operative Societies of 
the state.* + It will further- strengthen ‘their 
financial-stand, operate the wheels of employ- 


ment, enhance productions in ‘all spheres of. 


life, in agriculture and industry and invite 
economic and -social”regeneration for better- 


ment ' and ‘happiness ' in: the: ways of living - 


ind for the weaker class: of the ‘commu-. 


4 
t - " 
nity. . i 'a ^t ` DC bg vs oaa 


Some ' WAN Sections of. the ; West! 


Bengal Act-XXXVIII of 1973, the West Bengal- 
Co-operative Societies Act, ino may. be- 
mentioned as follows : — 


Sec. 6. Prohibition of the use of the 
word “co-operative”. No person other than 
a Co-operative society shall trade or carry on 
business under any name or title of which the 
word “co-operative” or its equivalent in any 
language is part: 

Provided that nothing in this section shall 


-" (2). The:word. “limited” shall be the last 


" word" in.ithe name of a ‘society registered 


under.this ‘Act with limited liability. 


Sec. 15. Registration. lf the Registrar 
is satisfied that the application complies with 
the provisions of ‘this Act and the rules and 
that the:proposed by-laws are not ‘contrary 
thereto, he shall, unless for reasons to be 
recorded. in writing: he thinks fit to refuse, 
register the soclety and its by-laws. 

(2) Where the Registrar refuses to regis- 
ter a society, he shall communicate the order 
of refusal-together with the reasons therefor, 
within fifteen days of the date of such order, 
to such of the applicants for registration as 
may be prescribed. 


Sec. 21. Genera! Meeting. (1) The 
general meeting of every co-operative society 
shall be held once at least in every co- 
operative year for the purpose of— 

8) electing members of the managing 


apply to the use by any person or by his-committee, other than members nominated 


successor-in-interest of any name or title - 


under which he lawfully traded or carried on 
business at the commencement of this Act. 


Sec. 11. Societies which may be regis- 
tered. (1) Subject to the provisions of this 
Act and of any rules, a society which has as 
its object the promotion of the common 
interests’ of Its members in accordance with 
co-operative principles, or a society establish- 
ed with the object of facilitating the operation 
of such a society, including a society formed 
bythe division of an existing co-operative 
society or amalgamation of existing  co- 
operative societies, may be registered under 
this Act with or without limited liability. 


and their relatives, 


under section 28, and such other officers as 
may be provided in the by-laws ; 

b) approving the budget and the pro- 
gramme of activitles of the society for the 
ensuing year prepared by the managing 
committee ; 

C) considering the audit report referred 
to in sec. 80 if received ; 

d) considering the report of inspection 
of inquiry if any, made under section 82 or 
section 84, as the case may be, and the 
annual statement of accounts in the prescrib- 
ed form : 

e) considering the cases of loans made 
to the members of the managing committee 
if any, and the cases of 
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defaults; if any, in respect of such loans ; and 
f) considering any other matter which 

may be brought forward in accordance with 

the by-laws. 


2. Such meeting shall be held not more 
than fifteen. months after the date of the last 
preceding meeting held under'sub-section (1). 


65. Liability of members. The members 


of a co-operative society shall, upon the 
winding up of the society, be jointly and 
severally liable to- contribute towards any 
deficiency in the assets ef the society— 


a) in the case of a society with unlimit- 


ed liability, without limit ; and 


b) in the case of a society with limited. 
liability, subject to no such limitation of 
amount as may be provided In:the by-laws: : 


Provided that where any shares are pur- 
chased in a co-operative society by the State 
Government or another co-operative' soclety, 


the liability In respect. of such shares shall, : 


upon the winding up of the society, be 
limited to the amount paid in respect of such- 
shares. 


A FEW WORDS FROM THE GENERAL SECRETARY 


1. Asthe General Secretary of the Un- 
iversity College of Law Union i have the 


pleasure to say a few words on behalf of the. 


Students’ Union.. Since eur election to the 
union whatever the union had done, credit 
must go to students community, in general 


and to some of our Professers and Youth 


Leaders in particular. 


2. According to my own assessment, if 
| may say with utmost humility, our successes 
are many but the proper evaluation of our 


successes will be made by the students of the 


present and of the future. One of the most 


important achievements for which this union — 


could ¢eel proud of is the holding of “Law 
Week: 1974". For a city where the rule of 
law is alleged to have been broken down 
it might seem ironical that we, the students 
of Calcutta University College of Law, held 
the “Law Week” on an All India basis. We 
decided to hold it since we felt that there is 
crisis in the canscience of qur countrymen 
as to the role of law in society. 


3. From 16th December, 1974 to 22nd 
December, 1974 as part of the programme 


sof “Law Week 1974" we held All India Law 


Students’ Conference, All India Ashutosh 
Memorial Shield Debate Competition, Sym- 
nosium on Rule of Law and Demands for 
Social Justice, re-union of the present and 
the past students. Our predecessors in 
office tried to hold All India Law Students’ 
conference but without success. It goes to 
the credit of this Union which has been able 
to convene the conference of the law students 
in Calcutta which has been a unique success. 
The said conference was inaugurated by Mr. 
Siddhartha Shankar Roy, Chief Minister of 


. West Bengal and Mr. Shankar Ghosh, Fina- 


nce Minister of West Bengal was the Guest- 
in-Chief. inthe Objectives Session which 
was presided over by the Education Minister, 


, Mr. Mritunjoy Banerjee various resolutions 
were passed and decisions taken on the 


diverse complex and enormous problems of 
present day legal education. 

All India Asutosh Memorial Debate Com- 
petition was held with, usual enthusiasm. 
After preliminary screening of the Al India 


_ teams, only 11 teams were allowed to take 
“part in the final. 


The subject matter of the 
debate was "Brotherhood of man transcends 
the sovereignty of nation”, Dr. P. B. Mukh- 
erjeo, Retired Chief Justice of West Bengal 
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was the presiding judge in the said debate 
competition. Other distinguished judges wera 


Mr. Justice Sisir Kumar Mukherjee, Mr. Gouri- 


nath Mitter, Advocate-General, Dr. Debi 
Prasad Pal and Mr. P. P. Modak. In the said 
competition our Law College stood second. 
The Law College team consisted of Susanta 
Banerjee and Jaideb ‘Mukherjee. 
Banerjee also got the second prize in indivi- 
dual performance. In this connection, it has 
also to be mentioned that Susanta Banerjee 
has been selected after a tough all-India com- 
petition at Dethi to represent at Washingtong 
in International Moot ‘Court Competition. 
Shri Anami Sikdar stood first in the All India 
Debate Competition. 


In the symposium Dr. 
presided. In the said symposium amongst 
other Sri Shankar Ghosh, Finance Minister, 
Sri Jyoti Basu, Sri Kashikanta Maitra, Dr. 
Debi Prasad Pal, Sri Biswanath Mukherjee 


and Sri Arun Prakash Chatterjee participated. 


The ‘Centenary Hall was packed and could 


hardly accommodate the students who listened 


with rapt attention the illuminating views of 
the speakers on the burning topics of the day 
—Rule ‘of ‘Law and demands for social 
justice. The re-union of the present and the 
past students was a grand success. Mr. 
. Shankar Prasad Mitra, the Chief Justice of 
West Bengal presided over the said function 
and Sri Siddhartha * Shankar Roy, the Chief 
Minister and one of the Ex-General Secreta- 
ries of the ` University College of Law Union, 
attended as the Guest:in-Chief. Many dis- 


tinguished’ old students were present at the 


re- Eton: 


” 
a 


“Our Students’ Union has nisun its “Aid. 


- - 


Susanta i 


P. B. ' Mukherjee ' 
' through a colourful function. 


Competition. 


which was a grand success. 


Fund helped the needy students. This year 
a sum of Rs. 15000/- was distributed. We 
have also distributed books to the students 
ofthe Preliminary, Intermediate and Final 
Classes. "Freshers' Welcome" was organis- 
ed by the Union where the students of our 
Law College participated. It was a colour- 
ful function and it had shown unquestionably 
the talents of law students in cultural 
spheres. We celebrated "9th August” and 
“26th January" with due solemnty and 
gravity. We have organised cinema show, 
magic show through the Magazine and 
Forum Section at Hazra Law College. We 
arranged inter-class Debate Competition and 
Moot Court Competition which were in all 
respects a complete success. , At Hazra Law 
College. Tagore's Birthday was celebrated, 


Not only our students are interested in ` 
legal problems and the debates on burning 
question of the day, but they are also, inter- 
ested in drama and music. in the Inter | 
College One Act Play Competition our Law . 
College has secured second and third places , 
(Hazra Law Building—2nd and Dharbhanga , 
Building—3rd). Ajoy Mitra of Hazra Bulld- 


“ing has stood third in all Bengal Essay 


Competition. Smt. Sujata Bose of Hazra 
Building has received the Certificate of Merit | 
in Rabindra, Sangeet in Inter College Music . 


= 


Last but not the. least is our Anual social 
Renowned . 


artists took part along with the students of ` 


our college., The vast gathering .of., the 
students in the annual function. was an | 
inspiring sight "and . we . could . hardly 
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e accommodate . them in university centenary 
hall & University, lawn . notwithstanding. 
It is unprecedented i in the, bis of Law. 
College.. r’ 

We dreamt of' PRO 80. many things: 
May be our dreams have, not come true in 
the manner in which we liked them to come 
about : but within our, tenure whatever we 


have done perhaps will be remembered by- 


some as sincere ploneering efforts of those 
who believed in the essential 


Corporate cultural and academic: life. . if 


we have been: able; to instil any hope of- 


values of; 


confidence in the freshers we shall have 
achieved. partially the goal of those who 
become predecessors in course of'an un- 
relenting march of events or inexorable 
progress of'time. The Calcutta University 
Syndicate has: at long last honoured our 
demands with regard: to L.LM. Court being 
introduced. We hope in the near future 
smiling and bright faces will attend L.LM. 
course in'the University College of Law and 
they will not'fail.to remember us for a while 
(Copy of.our. demands as placed before the 


“Vice-Chancellor and the Syndicate on 9.7.74). 


APPENDIX. 10 THE REPORT OF THE GENERAL SECRETARY 


, MEMORANDUM TO THE UNIVERSITY DATED THE 9TH JULY, 1974 


; ( Approved by the Working Committee dt..:8-7-74 ) 


CF SQ "E 
4 


àv 


4 


To : 

The Vice- Chancellor “and. Members of the . 
Syndicate, 

Univefsity of Calcutta. 


Respected Sirs, 

On behalf of myself,.this union and the 
students of our College, | do beg to report to 
you that the representations, and demands 
of our Union continue to pend with you 
without having the benefit of due considera- 
tion. The demands of.the University College 


of Law Union have in fact been denied the . 


importance & urgency with which the 
students of the College viewed them over 
the years, 


: assistants and peons to run the normal 


i5 


The demands ‘are being reiteratod as 


follows : — 


^1. ADMINISTRATION : 


(1) The appointment of a permanent 
Principal overdue for over 8 years. 

(2) The appointment of a permanent 
Vice-Principal in the. Hazra Road Branch of 
the College. 

(3) The. appointment. of a few more 
bus- 
iness of the college without interruption. 

(4) Opening of an ENQUIRY OFFICE in 
the D. B. Law College. 

2. ACADEMIC: 

(1). Revision of pay of the Principal, Vice 
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Principal .:and members of the Teaching staff. 

(2) «Increase,in the number of admission: 
cases by arranging classes to be held in. three 
shifts. daily(morning,. afternoon and evening) 
with further. - apnelntnent of lecturers*pro<, 
portionately. - acu A AS 2 a 

(3), Appointment, of. temporary lecturers 
during the absence of teachers on.leave:for' 
one month. or, more than oneimonth: . 


+ oy 


type 


|. (4),- Compulsory attendance of all MN 


ers daily with or without routine .works' so as 
to facilitate , the class-lectures. 
even if any such ;lecturer with: routine work. 
happens to remain absent accidentally. 

(b) To start the LL.M. classes with com- 
petent lecturers without further delay. 

[ There are at least 7 (seven) Law Colle- 
ges in India teaching'EL.M. course. | SEM. 2 

(6) (i) The LL.B. Examinations which” 
are overdue, : should : ‘be- regularised: be held’: 


In proper time and the results thereof:be ' : 


“published within three months from the date 
-of closing the examination. 

(ii) The cases for review should be 
decided early and the results thereof stioúld 
be published at least two months before” the 
date of commencement. of the, next, ali 
nations. Me em 

(lii) The decisión of, the ‘R.A. and the 
R.W. cases be decided immediately after ‘the ^ 
closing of-the examinations: and the results: of. 
the successful candidates be published along: 
with the original results. 

- (7) Arrangement: for occasional' MOOT 
COURTS under the Presidentship of ‘an 


regularly ;: 
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Hon'ble..Justice of the High Court should | 


| = 
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be:made. ap oa te pu 


3. LIBRARY : 2 pa 
(1). A good number : of books incluaing 


t EE CE 


i 


the «rare copies: are. overdue ‘and ‘are not e 
returned. - Immediate «steps be taken to en-' - 


- sure: timely return of the same» .:.'.0% 7 


(2) The books scattered in the Library’ 
Counter be: preserved'in additional «almirahs. 

- :(3) -A separate type-writer machine bei 
Mw inzthe-Library: 1177 ag tu oc H 
(4) 'A .'Sorter' :and.a ‘Literate Dis be" 
appointed. in the Library! -^ is 5! 
=. (5) ':A Committee of-Lecturers including’ - 
representatives ofthe Union! be**set up for’ 
(i) finalising acquisition ; (ii) ‘laying - down" 
procedure for borrowing and lending of ‘books: 
and journals and (iii) rendering documenta- 
tion services for: Lecturers and. students 
particularly research students. 


cf 5 
« 


1 
inah 
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“4, BUILDING & FURNITURE : 


(1) * Fixation’ of decent Notice Boards in 
‘the 2nd & 3rd floors of the Darbhanga Build- 
ings. 

(2) Fixation of Water-basins on either‘ ` 
sides of the said two floors. 

(3). Repairing of the damaged floors on a 
either sides of the above floors. ` | 

(4) Repairing of the damaged roafs of, . 
either sides of the 3rd floor. 

(5) Regular supervision by the, proper. 
department- of the lights, fans in the Class 
rooms, verandahs : and the stair cases should 
be-directed to replace the fused lights ang 
fans In time. B ze 

- (6) ‘Heaps of ‘high and low benches 
lying- in ‘the southern ‘verandah of the 3rd 
floor of the D. B. may ‘be utilised: leaving ‘the ' 
space neat and clean. ^ `’ E Hm 

"5." HAZRA ROAD BRANCH: 

(1) A complete Gymnasium be given æ` 
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estárt underia competent Physical Instructor: “ounit: Books) maintáined. for the purpose, as 

--(2y« All óffice:works . including:mainten*! was thé’ practice: thereby discontinuing the 
ance of Fee-collection Books (named as present ‘system: delaying ' posting after audit 
Account Books) be transferred from the D.B. notes sométimás ‘after:three months thereby 
thereby relieving the few- assistants ‘of! avoid- déprivifig? the ‘students. of the benefit of the 
able burden in the main office. =: , payments made by them. 

(3) The authorities of the, Calcutta Elec- . (f) Due consideration be given to the fact 
tric Supply Corporatión - be, requested by the that owing to reckless advances made to the 
Vice- Chancellor and pressed for discontinuing Union Secretaries till before the Union session 
Load- shedding. during the class hours. 1971-72 thereby leaving the Union thereafter 

(4) The. sweepers ‘Teportediy absent from liabilities of over Rs. 29,000/- and thereby 
duty and being irregular they ‘Be | warned and affécting the liabilities of the Union of sessions 

- made active. — "^77 ^ 7^7 < 1971-72, 1972-73 the finances of the pre- 
(5). Regular supervision T and sent Union are in a bad way and required 
fans in all parts of the building with immed- replenishment. 
late replacement aneo repairing wherever “This Union prays for a special grant ofat 
necessary. elas 2 sas Mats least Rs. 20 ,000/-to make. good. the huge 
7 agit S | - | | deficit to some 9 reasonable extent. 
6. “FINANCE &. FEE COLLECTION. : 


eb GEO G ec ur SO dv VY. £u 
noit M 7. GENERAL : 

(a). "The, "aliocatións “provided jin ie; iman © "Y 
budget estimates Passed by the Senate “under, > 4) - ¿Steps E be, taken "0. prohibit entrance of 
different. heáds should be. spent for, ‘the speci: n - the ¡antiss ¿social elements into the. University 
fied purposes within tha financial. year, .: Premises and the class- -rooms. 

(b), ¿The amount. provided in the said | . (2). ‘The, University ‘Auditorium: be. used 


budget “Under , the, heads. (1) Law College, by. the Law College. Union.and the University 
Athletic, Fund ; (2) Law College Union Fund" . Students Union, from. time. to time for Socia! . 
and (3) Law College Ald Fund be separated | and Cultural, functions, thereby, ensuring cur- 
and left at the disposal of the Union and the | tailment of. expenditure involving booking 
Athletic: Departments. . Halls outside the University premises. 

(c) -The Law College Aid Fund be incre- (3) Initiative be taken by the University 
ased by regular equivalent amount of College to form an Organisation to establish and 
Contribution in pursuance of the resolution of promote close relationship between the autho- 
the Syndicate dated the 30th May, 1953. rities, the Syndics, the Senators, the teachers 

= (d) The College Union and the College and the students, 

_- Athletic Club being the autonomous bodies - . | 

, be given absolute right to spend the budhe Dom CONCLUSION : 

ted amounts every year. 

. (8) Tuition fees realised daily be posted We repeat that the "Charter of Demands' 
in tpe respective Fee-Collection: Books (Acco- for removal of anomalies and grievances and 
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1 


98 


improving. - the. performance of 


This Union 


[d , 
ING oa 4‘; + “Ya, 
LI 


fa 


We shall be — if ‘our successes and ` 
failure .are viewed: by all -concerned In the - 


proper perspective. .  : F 


| shall fail in my duty ‘if | do not mention 
the names óf' SH Priya- Ranjan: Das Munsi, 


M.P., Sri Subrata, Mukherjee, Minister for 


Information & Broadcasting, Sri 


” Kumud 
Bhattacherjee’: and- Joyanta ` 


Bhattacharjee 


_ whose“ Inspiration ~and ` help,” guidance and 


University 
College of Law deserve serious consideration. 
¿looks forward to. the fulfil- 
ment of the demands and requests the.. 
University to stop forcing a | process. “of 
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disillusionment which, must, ,Inevitably. bring. 
the operations of: ne University to a stands- 
till. es 


137% 


PA = = 
+ 4 X ! PM V ^ - pres * d 


. Thanking you, Sirs, . 


C7. f With respectful regards, — 
Yours: faithfully; ^7 ^ `- 

Sd: Sambhu Nath Dutta | DE 
General Secretary EOD 
UNIVERSITY COLLEGE OF 


~ ` 
+ š eR 


LAW UNION ` 
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of them. 
While | was, sending this report to the. 
press the news came as à bolt from the blue 
that our Bijan Behari Chakraborty i is no more. 
Bijan Babu died; on 29th March, 1975. | 
Bijan Babu had been associated with our Law. 
College Union for over 25 years, Without” 
him "e Union could -not have functioned ^ 
properly. His death will be mourned by all . 
-Of us ‘who knew him so well. We offer homage ' 


advice: have contributed enormously to our ` to the memory of. Bijan Babu. Let nis soul 
success and | offer my heartfelt thanks to all rest in eternal peace. l 
ES . S (rmm, Ja eke E : 


T 
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Assistant General Secretary is in Charge 
of administration & finance of the union along 


with the bounden duty. of. assisting the- 


General Secretary & other Secretaries when- 
ever they requlsition it or the' situation 
demands. So, apart: from the specified 


jurisdiction of finance & admn., | had to- 


cover a long range of responsibility in extend- 
ing my collaboration in almost all sphere 
of activities to brighten the Image of the 
students union of this premier university 
claims to be the largest enrolement of 
students in this stream: in the world. During 
my tenure of office, | assure you, friends, | 
did any thing and everything that was within 
my command and available limited resources 
to discharge my duties in your service which 
the comparative chart of inflated expenditure 
& manifold activities of the present union 
will speak volume of it. 


Problems are many and at times we were 
so over shadowed with thomy pecuniary 
problems that it seemed impossible how we 
shall manage the Commitment of us to 
students. Yes, table is turned and for that 
I like to share my delight with the Ground 
Co-operation that | received, quite raasonably 
¿from my union cabinet members whom | do 


' 
a e 


^ ASSISTANT GENERAL SECRETARY SPEAKING FROM HIS DESK - 


not like to mention particularly, least other 
may thinks that | am becoming partial with 
him. | l 


- In this changing perspective while the 
future direction of law in premise & promise 
is in the melting pot, really, we, the students 
of law are beseted with a tremendous res- 
ponsibility to assure the rulers & the ruled 
that enforcement machinary of law may 
become effective keeping, in tune the high 
objectives of the fulfliment of Socialistic 
soclety which is guaranteed by our Cons- 
titution in its essence. 

Separation of judiclary from executive is 
a landmark of year quite in tune with the 
directives. of our constitution. — Nationali- 


‘sation of coalmines & other such devices 


have also paved-the way of materialisation 
of our long felt needs of democratic socialism 
which fall in our sphere of action to be cul- 
tivated. We are proud that our college €t Its 
union has given many luminaries in this 
country of which the present popular Chief 
Minister of West Bengal & Chief Justice of 
Calcutta need mention without belittling 
those whom we fail to mention due to scar- 
city of space. 

Something more jis yet to be achieved, - 
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We want a more realistic pattem of legal communication gap or a serious lack in | 
education which will equip the budding participation, of general students in union e 
lawyers to be more effective in their prac- activities. While the union and Chatra 
tical life. The force of offering option paper  Parishad is acting concertedly : to make 
of 5 groups to students where on B group is effective students' representation in policy 
allocated to. study : by. authority need.. be . -making bodies of the academic administration,” 
stopped and coaching of all groups need “| would request ` my ‘friends to be alive te 
be assured from the next session, so that perform their share by participation actively 
actual need of students professing different in every union activities and not to allow 
subject may be catered. lf this is not feasi- rusting on their personality. 
ble in this largest law college, it will never To meet financial liabilities’ we Neds 
be practicable anywhere. -* ::; S ^: ' - the authority to increase; our fùnd and make 
ME. n i adequate grants from: .different governmental: 
One discouraging feature | like to mention agencies and .we. aret happy. to.note that by: 
with a hope that my friends will not fall to increasing session.charges some more , funds; 
take:notice of it.: 1 did.notifind full - involve- Wer? made available to us though. some more... 
ment of our college students -in our all acti- funds we require to, fulfill the. need 9! our 
vities; At times | felt that perhaps. there ' is a. students. Pu m x 4 


Pad 


i P A E " wee che us c 

fne, dem guo oe ox y “ADHIR KUMAR SAHA (d 

— Asst. General Secretary. a 
Office & Accounts. 
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On assuming office” as Secretary’ In- -charge 
I sought 


of Debating of the Students Union, 
co- -operation -from all quarters and “don't 
hesitate now to speak out that | got full 


Co- "operation from them and if the success. 


of a mission is calculated from its achieve- 
ment,’ Ours iS a glorious success. The year 
under capitulation, ‘was a year of humdrum: 


busy activity and. success of our worthy 


representatives. in almost‘ every competition, 
ah ~ 


A : [aS 
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(Report of the J oint t Secretaries, Debate 


(3), A hovel item ‘we did introduce this 
year ` “as "an | experimental measure which, we 
are süre, have made éducative impact on the 
' students. This is a film show on a moot 
court of criminal trial under the auspices and 
kind:collaboration of U.S.l.S. We extend our 
heartfelt thanks to them, ` 


(4) Sarbasree Anami Sikdar & Joydev 
Chakraborty represented the University Coll- 
ege of" Caw’ in All Bengal open debate com- 


" Debating is a. faculty of finer iritellectual'; petition sponsored by "Student Corner" 


v texture which a lawyer has to cultivate In’ 


his practical life and as such the Secretaries ' 
in-charge of debate have a particular respon- - 
sibility in this matter. Subjects.for, debating 
were chosen accordingly from. tension Zones 
of law. as well as buming topics of current 
problems. B 5» x o 

(1) Inter College debate competition 
was held, the motion being “Law is made to 
be broken". 1st & 2nd places were taken by 
Sri Susanta Banerjee, Joydev Chakravorty . 
respectively, 


(2) Ashutosh Memorial debate comipe- 


tition was held like other years with much 
greater students' participation. 


where our répresentatives 'secured 1st & 2nd 
position [GS poca: 


(5) Representatives of our law college 
Sri Joydev & Anami Contested in All Bengal 
Students Debate competition arranged by 
Muslim Institute where both of them secured 


prizes. 


(6) Prize distribution of last year and 
debate competition of the current year of 
_Shyamaprassad Mukherjee All Bengal Debat- 
ing Competitien took place in the senate hall 


, Under the presidency of Governor Sri A. L. 


Dias where last years prize was bagged by 


-Sri Joydev and current year's 1st € 2nd 
‘prizes were snatched by Sri Anami Sikder 


and Susanta Banerjee of our College. 
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7. Sri Joydev Chakravorty & Susanta 
Banerjee. represented our college in All 
India Inter University debate Competition in 
the Law week, Sponsored by Asutosh 
Memorial Shield Committee and Our represen 
tatives secured 2nd Position with Scoring 
of individual 2nd best position by Susanta 
Banerjee in his credit. 


(8) Sri Susanta Banerjee & -Anami 
Sikdar. of, our College represented this uni- 


versity in International moot-court Compet-, 
ion, held at Delhi, sponsored by C. JESSUP. 


(U.S.A.), where Sri Susanta Banerjee was 
adjudged the best debator of India and 
is now ‘on his way. to represent , Indian 


Versities in Washington, a rare distinction for. 
a student of this university. We wish him 


all success and.we feel proud of him. 


? 


.. We have some aspirations yet remained 


unfulfilled, amongst crowning success one 


after another, speaking volume of its own, 
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attainment. Another moot court Competi- 
tion is due, mock parliament and U.N.O. Is 
in contemplation. and a Bangali debate 
competition is yet to.be arranged which we 
could not materialise due to lack of time and 


T 


paucity of fund. We hope, the riext student ' 


union, will take note of this and fulfil our 
aspirations to the best of there abilities. 


In conclusion we thank our beloved and 
students, who took active interest in all. our 
involvement and who shall unhesitatingly 


radiato inspiration to those who come after 


us in endless succession. Our 


heartfelt. 


thanks must be conveyed to our Ex-principal' 
Sri P. P. Modak for his kind co-operation Er 


enthusiasm. Constituted the hard core of 
inspired activitles and we must continue. 
to expect the same measure of co-operation 
from our new principal Dr. Balai Pal who 
had all along been a keen participant in our 
day—to-day pursuits of  Cultural-Cum- 
intellectual goals. ` o 


ir 


'PROLOY MUKHERJEE 
MANTU PAL : 
Jt. Secretary, Debate. l 
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. Report of the Students’ Aid Fund 


— 


FT. 


- 


A larga number of applications were 
received from the students seeking aid from 
Students’ Aid Fund. Though the funds at 
our disposal was not very adequate, consid- 
ering the number of applications, we did our 
best to serve them all. In view of 
large number of applications individual inter- 


: view was rendered impossible, but we took 


- every care in scrutinising the applications for 


selecting the needy and deserving students 
for the grant. 


. - A large number of students benefitted by 
' borrowing books from the students’ Aid Fund . 
: Library of the Union. 


This is one of the 
important sections of the activities of the union 
for the welfare of the students. 


a 


Besides the above two activities the most 
important “work entrusted to this dept. 
was running of cheap store and printing of 
university question papers in Booklet form. 
The question papers were printed according 


‘with the changing circumstances, 


to the new syllabus of the university and were 
distributed to the students. 


Grant by the university to this part time 
college is too’ meagre to serve the actual 
demand. of the students. We have tried to 
distribute the total grant to the students 
equally and | presume, the beneficiaries are 
expected to. bear eloquent testimony to our 
efforts. We.have attracted the attention of the 
authority for the increase of this grant but 
was of no avail. -Yet we are trying our 


. utmost keeping in view of the needs of our 


student friends. l 


During my existence as a secretary in this 
union | -have witnessed that the students 
inspite of their manysided grievances behaved 
ina peaceful manner with us and adjusted 
Due to 
this, | owe my. indebtedness to them and 
lastly | thank those who provided me with 
valuable guidance and co-operation. 


SHAYAMALENDU GHOSH 
SUBRATA DE 
Jt. Secretaries, Aid Fund 


Report of the Re-union Secretary 


| got innumerable encouragement : and 


help from ex-Students and ex-Secretaries in my 


work on the organisation of Reunion as a part 
of the Lawweek 74 which began from 16th 
. December to 22nd December 1974. On 2ist 
. December at 5. P. M. long cherished rə- 
..union function was performed. Among those 
«who were present in re-union were Chief 
Justice. Sankar Prasad Mitra, former. student, 


Chief Minister Mr, Sirdhartha Sankar -Roy, - 


Justice Nikhil Chandra Talukdar, former 
,student Mr. Priya Ranjan Dasmunshi (M. P.) 
.and,a number of old and present students. 
The speech of Chief Minister, as the Guest 
in-chief, was the main attraction. In his 
speech he spoke of innumerable happenings 
in his student-day. 


-thening of national 


. Cultural 


| had the privilege of saying a few words. 
In analysing the significance of re-union 1 


- emphasized that a Re-union is not merely 


limited to contact or meeting as between 
-past and present students but to the streng- 
bond through the 
exchange of ideas. 


The.success of the function was virtually 
due to the singleminded leadership of the 
General Secretary Sri Sambhunath Dutta, 
Secretary Sri Rajbahadur Singh, 
Magazine €r Forum Secretary Sri Prabir Basu 
and convenor of C. U, Law Chatra Parishad 
Sri Goutam Mukherjee. {Convey my 


gratitude and good wishes to them. 


MALAY KRISHNA SARKAR 
PRODYUT SAHA 
Jt. Secy. Re-union 


Report from Ath-letic Club 


r 


report of the General Secretary 
of sports giving an account 
activities is traditional and conventional. 
After having the charge how far | have 
accomplished my duty only that is to bə 
stated here. But before that | would like 
to have the pleasure of thanking you all 
for giving the privilege of serving the 
Athletic club for one long session no matter 
efficiently or inefficiently. 


r The 


At the very outset, | am morally obligated - 


to acknowledge my heart-felt gratitude 
to all student frieneds for -allowing me to 
carryout this hazardous task. In this regard, 
| cannot but express my deep' sense of 
gratitude to the Law College Authorities 
` for their ungrudging co-operation and hope 
that such assistance would go a long way 
` in satisfying the interest of budding sports- 
men of the country. 


From the very: inception it was my 
earnest desire to replace the morbidness 
of our college by the genuine sportsman 
spirit and to afford interested fellows all 
kinds of facilities at my command. | know 
not how far | was succesful in fulfilling 
my desire. Your judgement will bear the 
testimony of fact. There is no gain saying 
the fact that during this session the club 
rose to its peak in all respects .and .each 


of Sports ; 


- were the highlights. 


and every programme was living and fruitful. 


Here is the pen-sketch of our programme 
during the year that passed. It was on the 
30th of September, 1974 that we organised 
the “Annual Best Physique Conters” at the 
Calcutta University Law College Gymnasium 
Premises. Hon'ble justice Mr. N. C. Talukder 
who presided over the function and chief 
guest Sri Subrata Mukherjee, minister for 
Municipal Services, Govt. of West Bengal, 
Their valuable speech 
at the end of the programme served as an 
inspiration and as a secret of success to the 
students. Sri Tapan Kumar Bakshi, a student 
of this college bagged the “Mr. Law College” 
title for his splendid performance there under 


.the leadership of Biswasree Monotos Ray, 


physical instructor of the college, various 
physical competitions and shows were held 
in which a large number of participants took 
part. In the midst of full amusement the 
news of not allowing our Moloy Roy to go 
in for the “Mr. Universe” competition due 
to the paucity of govt. fund, disheartened 
each individual. Really it is a tragedy that 
many talents in India like this are being 


‘nipped in the bud by the curse of _ poverty. 


Our Annual Sports had jaken place in the 
Calcutta University ground on the 28th and 
the 29th January 1975. Sri Satyendra Nath 
Sen,- Vice-Chancellor of Calcutta University, 
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presided over the function and Hon'ble 
Minister Sri Subrata Mukherjee was the 
Guest-in-Chief. The number and quality of 
the competitions proved the masterly perfor- 
mance of our College. Mr. Tushar Roy and 
Mr. Jagadish Chatterjee were declared the 
Joint Champions of the year in the men’s 
group. The "Women Championship title” 
went to Miss Anuradha Chakravartty. Most 
attractive events of the day were “The Tug 
, Of War” between the teachers and the taught 
and “The musical chair" in which the teachers 
including our Principal and the girl student 
| participated. . The winners were crowned 
. with valuable prízes and the spectators were 
- also provided with light re-freshment. In a 
word, the day was most entertaining and each 
and everyone enjoyed the function with great 
enthusiasm by entering fully into the spirit 
of the occasion. The Table Tennis Compe- 
tition held at the Darbhanga Buildings was 
Championed by Sri Basudev Laha followed 
by Mainan Chatterjes. 


The competition of our students is not 
..confined in this college only. in the All 
India Inter University Water Polo Competition 
our Sri S. Kapur and Sri S. Chakravorty 
represented Calcutta University and brought 
glory the Alma Mater. Our Subrata, Banerjae 
brought further glory to our college by running 


the West Bengal Badminton Championship title 


for the three years (i.e. from 1973 to 1975) 
consecutively. Mr. Ujjal Dhara and Mr. Rabin 
Ghosh of our college were selected for the 
Calcutta University Team to participate in the 
: [nter University Cricket Competition. In the 
“Inter University, Athletic Championship of 
1974-75 held at 'Kalikat', | had the proud 
privilege to represent: our University with 


. lot. of chances. 


_“Elliot Shield Tournament.” 


- Ambar Roy, Gopal Bose and so on. 
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Miss Purnima Chowdhury, a student of our 
college. Again, | had the opportunity to go, 
to Rajasthan with the West Bengal State 
Team as a player of Handball. But due to 
the mismanagement of the Committee we 
were compelled to withdraw our entry. 


Besides, | felt the necessity to start an 
indoor Competition in the Hazra Buildings 
Premises. But it could not .be finalised due 
to some unavoidable circumstances. | am 
delighted to anounce here in this ` connection 
that an well-equipped gymnasium in the 
Hazra Building is in a position to start at any 
moment. Owing to the step-mother like 
behaviour of our Sports Board, we missed a 
Inspite of the existence of 
famous football players like Shyam Sundar 
Manna, Nemai Goswami, Benoy Panja and . 
Prasanta Mitra, we could not take part in the 
Our repeated: 
appeals to the Calcutta University Sports 
Board to allow» the employed students to 


* Participate in all the competitlons, were of no 


avail As such, we had to withdraw our 
name from the Inter College Cricket Com- 
petition although we had Test Stars like 
Agecent- 
publication in the news paper as to the with- 
drawal of this bar of the employed students 
ushers in a good hope. 1 presume, the 
authority will be kind’ enough to put 
an end to this sorry state of affair within 
a very short time. 


Infine, | am afraid that it will be a serious: 


.omission on my Part if | do not offer my 


sincorest gratitude to our revered and most. 
learned Principal, Sri P. P. Modak and Pre- 


.sident Sri Shanti Ranjan Sengupta who , 
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programmes a complete and grand success. . 

My duties will be incomplete if | do not 
mention my gratitude also to Sri Jayanta 
Bhattacharya, Sri Swapan Chakravartty, Sri 
Jagannath De, Sri Sambhu Datta, (existing 
General Secretary) and Sri Sweet Banerjee 


‘but ‘for ‘whose help- | was in utter despair. 


| offer my hearty thanks to my executives like 


Sri Samar Ghosh (Gandhi), Sri Kalyan Brata . 
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Banerjee (Chand), Sri Babul Chowdhury and 
Somenath Chowdhury who were my cons- 
tant companions. 


My sincere wishes to you all in the words 
of our great Swamiji, “Let us struggle for 
higher and better things. Look not back, no, 
not even if. you see the dearest cry. Look not 
back but forward.” | 


PRADIP KUMAR CHANDA 
General Secretary 
C. U. Law Ath-letic Club 





A 


Keport From Hardinge Hostel — . 


F 


While publishing our Law Journal it is a 
custom to speak something about the Law 


College Hostel-populariy. named as Hardinge- 


Hostel. The flve storied building has its 
reputation of producing renowned Lawyers, 


Administrative Officers, Chartered and Cost. 


Accountants etc. almost- every year. - Many 
boarders have come—miany have gone but 
the building with its sky reaching head is 
still now carrying its boarder-sons with sweet 
memory. 

Hardinge is for Hardingers and they are 
flying the flag of unity among the divergent. 
This hostel has the glory of providing’ lodging 


facilities to the students coming from different - 


parts of the country with their different views 
of life. But to a great astonishment we find 
that the differences in respect of caste creed, 
language and principle are being wiped out 
as soon as they become the boarders of this 
hostel. Here everybody belongs to the same 
group—the same tune is echoing over the 
gentle breeze for a days long...... We are 
Hardingers—We are Hardingers. 


But unfortunately and rather regretfully 
sometimes we do find that the city news 


papers attack tactfully upon us with pinch- ` 


ing, editorial column or writing the headline 
for us. We are ashamed of while we find 
that the news papers are comparing us with 
notorious hoodiums. Mr. Reader—will you 
please comment over this phenomenon— 
that a genuine student of law can bea 


genuine gunda Obviously not. So is-our 
hostel which -is .the. progenitor of to-day’s 
colourful-youth leader like Sri Subrata Mukh- 
erjee, Sri Kumud ` Bhattacharya, Sri Jayanta 
Bhattacharya and soon. Can this hostel be* 
the hovel of unsocial elements ? No—never. _ 


It ts a pleasure to announce that Hardinge 


- Hostel is always the residence of enterprising 


boys. In all aspects of life hardingers keep ; 
themselves over and above all and this is the 

most peculiarity.of this Hostel. ‘Our Pradip 
Chanda who is the general secretary of : 
Calcutta University College of Law. Athletic. > 
Club represented the University of Calcutta , 


with Prabhat Ghosh, another boarder of our 


hostel, to the Inter University Athletic com- - 
petition held in Calicut. We have the pride 


` that our Pradip was also selected for the 


State Handball Team.. . ~ 


|n the culturál section also-our hostel- 
can claim a lot Our. Joydev Chakrabarty. 
showed his profound knowledge with this 
masterly speaking capacity in the Inter Uni- 
versity Debate Competition organised by our 
Law College and stood second, In the 
Asutosh Memorial Debate Competition in | 
‘Bengali our Anami Shikdar stood first. Anami 
had also represented the Calcutta University * 
Law College to compete for the selection . 
of International JESSUP competition at Delhi. - | 
lt is worth mentioning in this connection 
that our Somnath Chaudhuri played a vivid , 
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role in the Inter College Drama competition 
this year for the College of Law Hazra Buil- 
“ding which stood second. 


Saraswati Puja is our regular 
festival. This year we have also performed 
a cultural function which proved its genui- 
nity. We: had also worshipped Goddess Kali 
with our deep-devotion. 


This was the first timo that we organised 
a picnic which took place in the sea shore 
of Digha. All of our boarders enjoyed it 
whole heartedly. 


When all is said, still we should be failing 
to perform: our duties if we fall to give the 
other side of the picture. It is indeed a 
tragedy that inspite of our repeated appeal, 
a number of Jong standing grievances have 
accumulate which are.crying for immediate 
solution. T 


Being adjacent to the University. Buildings 
it should attract the attention of the Univer- 
= sity Officials. But unfortunately, ‘the - Hoste- 
Hors” repeated appeal has been turned down 
by thé authority. It has not yet declared: the 
-Officjal. boardership of new student. More- 
overit would be really difficult to trace the 
exact date.of. white-washing . of walls. The 
condition of dining: hall is unhealthy and unhy- 
genic. - The narrow spaced Visitors room 
donande immediate bettérment, We have no 
adequate furniture like tables, chairs etc. 


annual . 
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Being our University Hostel we lack in having 
telephone. May we request to our authority 
to the kind enough and to think for us who 
stand by the University in will and woe. 


- ~Finally, we are drawing our reader's kind 
attention towards the black curtain which is 
covered by certain ferocious goondas over 
our head. We are to struggle hard for 
our survival. As Hardinge is made for only 
the outside students—city gundas have their 
naked. eyes on it because they think the 
Hardingers as their only deterent. The very 
idea proved to be true when our beloved 
Jayanta Bhattacharya, who was then the 
Vice-President and at present the President 
of. West Bengal Chatra -Parishad was attac- 
ked by. some anti social elements and was 
injured- severely. We remained perplex to 
see that this time no news paper could utter 
a sound voice against this undoings. ls it^ 
not a. mere Partiality ? Should not the stu- 
dents coming from outside areas protected 
by the good cittzens + In fine, we should 
say- that though.in trouble we are still chee- 
ring the cud of ourmemories. Our aim is 
only to fight against violence. With this, we 
are: striving for something better and still we 
have our characteristic patience. Antisocials 
may threaten us but cannot defeat in any way. 
We shall request to all peace-loving men to 
join hands.with us to face all types of oppre- 
ssions and violence by saying "BANDE 
MATARAM”, 


Pijush Biswes 
Prefect, Ward V 
Raj Bahadur Singh 
Prefect, Ward IV 
Samar Ghosh 
Prefect, Ward II] 


| Report from Samir Basu. 


Assistant General Secretary 
to. l - (Cultural & Legal Conference) 


As we make over charge to the next union; 


we deem it our duty to recount our activities 
and services rendered to the cause if our: 
friends and’ comrades in arms. who besides 


being fellowstudents. carved: a niche in the. 
of union activities. ©. ~~ > ED 


annal. 
| have no mind to give you a detailed , rep- 
ort of our Law Week—'74 which was marked 
by unprecedented. success constituting great 
achievement of our time because our - Editors, 
General Secretary etc.; have already given 
you the pen picture.of our unique «success in 


that celebration.. . However as. Incharge -of. 


Hazra Branch Union, | would:like to indicate 
some of our positive approaches during the 
last one year specially at Hazra Law College 
Building. 202 


.1. Our demand for LL.M. Course. has 
been approved in.Principally by the Calcutta 
University Authority. 


2. The Library of Hazra. Building has 


D 
ha 
E . he 


- 


received a large number of Books, only due 


to our demand to Authority. E E 


. 8. We organised discussions on ‘Law & 
Liberty’ and “Preventive Detention’. 


e d 


Jayanty’ in Hazra Road Building. - 


b. We organised.Cinema Show .& Magic: 


Show at Hazra. Road Building. 


6. We had reorganised. our Common - 


Room at Hazra Branch. 


7. After we declared and organised token 
strike for a day only, the University Authority 
arranged for proper lighting etc., in Hazra 
Road Branch. . is os 


^ 


mm 


8. + Our drama team won the 2nd prize in. 


inter college drama competetion. etc., and so, 


many other laurels. My best wishes to.our 
successors : ‘Struggle you. must with all 
honesty, integrity and diligence." 


JAI HIND. 


ae 


|: 4. We had organised ‘Rabindra Janma - 


"ml 
>» 


REPORT FROM THE: DEPARTMENT OF 


GAMES & SPORTS OF C.U. Law, A. C. 


P 


It is the duty of every Union to say some-' 


thing aboutits activities during -its tenure. 
So, before taking leave, at the end of our 
term in the Union, |. wish to recall briefly 
what ‘we .have' ‘done for the. improvement of 
games and sports at Hazra Law Branch. 


For the first time in the history of func- 
tioning of Hazra Law College, the 'College 
Common,. Room, ‘was organised. In 
the 1st floor hall . of the seven storied 
building ‘of Hazra Branch, the College Com-- 


mon Room was refurnished with adequate. 


lighting, arrangements along with provision 


made for ‘in-door games like Badminton, | 


Carrom, Table Tennis, Chess etc.,. 


The historic achievement of Hazra Branch 
«Games and Sports Department this year, is the 


ao = Y e» o € . : - 


Hazra Building. 


` friendly foot-ball match between Dr. B.C. Pal 


Xl Vs. Prof. Ajit Sengupta XI which was 
played in the field of David Hare B. T. Train- 
Ing College. The game which ended in a 


. draw was followed by a light refreshment. 


Besides this, there was appreciable pro- 
gress in the rate of participation of our 


students in Inter University Games and 


Sports. We reorganised our Rowing Team. 
. Different inter-class competetions were also 
organised in Hazra Building. 


| end my short report with the hope that 
our successors will do much better than us 
for proper development of games and sports 
not only in Hazra Branch but also in Darbha- 


“nga Building Dept. of C. U. Law. A. C. 


KALYANBRATA BANERJEE, 
Sports Executive, 


In-Charge of Games and Sports of 
Hazra Building. 


CAPITAL GAINS ON GOODWILL 


By: E "M 
Prof: AJIT SENGUPTA' ' wv Bros 


`“ 


E E GN — ^. Bar-at-Law Lecturer In- Charge, 


Law, Hazra Building 


Although income tax is a tax.on a person 
in relation to his income, it does not follow 


that Income . Tax. Act deals only with tax on : 


incomes. It also deals with such other things 
which in popular sense cannot be conceived 
as income at all. Section 2(24) of the In- 
come,Tax Act, 1961 includes amongst others 
—any capital gains chargeable under Section 
45". . The. Supreme Court held in Navin 
Chandra Mafatlal Vs. C.I.T. !(26 I.T.R. 758) 


that the word “income” in Entry 54. in List |- 


of the Seventh Schedule: to the Government 
of India Act 1935” should be given the wid- 
est conotation so'as to include capital gains. 


Section 45 'of.the Income Tax Act, 1961 
is the charging section in respect of capital 
gains; : Capital.gain arises only if the follow- 
Ing conditions are satisfied : 

i) Existence of a capital asset ; 

ii) Transfer of such asset ; 

iii) Profits and gains arising from transfer 

of such asset ; 


^ Capital Asset” is defined In Section 2(14) 
ofthe said Act which includes property of 
any kind, but it does not include stock-in- 
trade, personal effects, agricultural land in 
India and gold bond. — "Transfer" in relation 
to a capital asset includes the sale, exchange 
or relinquishment of the asset or the: extingu- 


r 


ishment of -any. rights therein or the compul- 
sory acquisition thereof under any law. 
[Section 2 (47) 1 


Section 48 of the.Income Tax Act, .1961 


lays down the mode oficomputation .of capi- 
tal-gains. The amount of capital gains is 
amived at by deducting two items from the 
full -value: of .consideration for. which me 
transfer is made : : 


a) The cost of acquisition of the capital 
asset and the cost of improvement, that is, 
capital expenditure incurred for making addi- 
tions or alterations of'the' asset. 

by ` Expenditure incurred solely in connec- 


' tion with the transfer. 


An interesting tagsiion: arises. whether 
capital gains tax will be attracted if there is a 
transfer of goodwill of a business for consi- 
deration. The first question therefore has to 
be considered is whether the goodwill is a 
capital asset within the meaning of S. 2 (14). 


Now, what is goodwill? It is a thing 
very easy to describe, but very difficult to 
define, In the case of C.I.T., West Bengal-111 
Vs. Chunilal Prabhudas & Co. (?) (76 I. T. R. 
566) Mr. Justice P.B. Mukherjee (as His 


Lordship then was) has summarised the nature 


and character of the goodwill as follows :— 
o Goodwill basically is reputation......... i 


4 


"i 


1) 
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Goodwill has been variously described. 
has been horticulturally and botanically vie- 
wed as 'a seed sprouting' or an “acorn gro- 
wing into the mighty oak-of goodwill’. it 
has been geographically described: by loca- 
lity. It has been historically ' explained as 
growing and-crystallising- traditions in- the 
business. |t has been described in terms of 
a magnet as the ‘attracting force’. In terms 
of comparative dynamics, goodwill: has been 
described as ‘differential return of profit’. 
Philosophicall y it has 
Intangible." Though immaterial, it is ‘materially 
valued. Physically and psychologically, it is 
a ‘habit’ and sociologically it is a ‘custom’. 
Biologically it has been described by Lord 
Macnaghten in Trego v. Hunt 
Á.'C. 7] as the ‘sap and life’ of the business. 
Architesturally, it has been described as the 
‘cement’ - binding together the business and 
its assets as a whole and a going and deve- 
loping concern. 
explained by Rich:J. in Federal Commissioner 
of Taxation V. Williamson *(7A T.D. 272) 
quoted at pages 39-40 of the 4th edition of 
the Valuation - of Company: Shares and Bus- 
iness by ‘Adamson and Coorey i in these terms: 
. n , Whiteman Smith Motor Company V. 
Chaplin 38 (1934) 2 KB 35] the types zoolo- 
gically” classified into cats, dogs, rats and 
rabbits. The cat préfers the old home to the 
person ‘who keeps. it, and stays in the old 


home although the person who has kept the, 


home leaves, and so it represents the custo- 
mer who goes to the old shop whoever keeps 
it, and provies the local goodwill. . The 
faithful dog is attached to the person rather 
than the place, "he will follow the outgoing 
owner if he does not go too far. The rat has 
no attachments, and is purely casual. The 


been: held to be 


31 (1896) 


It -has been zoologically ` 


- business ‘usually associated with 
- asset. 


‘meaning of capital asset. 
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It - rabbit Is attracted by mere propinquity. He 


comes 'because he happens to live close by 
and it would be more trouble to go else- 
where. The categories serve as a reminder 
that the goodwill of a business is a compos- 
Ite" thing referable in part to its locality, in 
part to the way in which it is conducted, and 
the personality of those who conduct it and 
in part to the likelihood of competition, many 
customers being no doubt actuated by mixed 
motives in conferring their custom'." 

What is then the nature of goodwill ? Is 
ita capital asset? In Chunilal Prabhudas 
& Co. (2) Supra «the Calcutta High Court 


. took the view that goodwill fails in the test 


of capital asset. Mr. Justice P. B. Mukherjee 
observed: “To begin with goodwill ‘is not 
any kind of: usual capital asset with which 
a business is started. It is not a capital asset 
which can be divided into parts, fragments or 
fractions or entered on the stock book or 
register of “capital assets nor can it, like 
capital asset, exist independently witheut the 
business itsélf and have any value apart from 
Capital 
Unlike capital assets goodwill as an 
asset is indivisible and cannot be sold, trans- 
ferred or dealt wiih in fragments or fractions. 
Goodwill does not come within the obvious 
To bring good- 
will within the meaning of capital asset and 


‘make it taxable would be to tax by implica- 


tion or by analogy or by a forced and arti- 
ficial Construction. There is neither any 
express provision nor any necessary impli- 


cation which’ brings goodwill within the 
meaning of “taxable capital gains”. 
The “view taken by Mr. Justice P. B. 


Mukherji in the said decision that good will 


'is not a capital asset is no longer good law. 
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The Privy Council in Re. .The Trustees of the 


Tribune 6(71.T.R. 415) held that property incl- - 


udes a goodwill of a business. In the Bank 
Nationalisation case 7[ (1970) 3 SCR ads 
the Supreme Court held. 

. "Goodwill of a: business is an TAN 


asset ; it is the whole advantage of the repu- . 


tation and connections formed with the cus- 
tomers together with the circumstances ma- 
king the connection durable.. It is that .com- 
ponent of the total value of the undertaking 
which is attributable to the ability of the con- 
cern to earn profits over a course of -years or 


in excess of normal amounts because of its - 


reputation, location „and other . features : 
Tergo v. Hunt *[(1896) A. C. 7]. Goodwill 
of an undertaking therefore Is the value of 
the attraction to customers arising from the 
name, and reputation for skill, integrity, effi- 
cient business management, , of 
service.” ~ 


The Supreme Court held that goodwill. of. 


a business is property and cannot be acquired 
except on payment of compensation under 
Article 31 (2) of the Constitution. 


In the case of Devidas Vithaldas & Co. Vs. | 
C.I.T. *(84 LT.R. 277) ‘the Supreme Court, 
It is, . 


held that goodwill is a capital asset. 
therefore, now well settled that. goodwill.is a 
kind of property held by the owner of the 
business and it is a capital. asset within the 
meaning of Section 2(14). | 

The next question arises if goodwill į iy a 
capital asset, whether the profit or gain ari- 
sing from the transfer of such Capital asset is 
chargeable to Capital “Gains Tax under Sec- 
tion 45 of the Act. Madras, Calcutta, Delhi, 
Kerala „and Karnataka High Courts have held 
that it is not chargeable to tax under Section 
45 of the Act whereas only Gujrat High 


efficient 


UNIVERSITY LAW JOURNAL 


Court has taken a contrary view. 

_Madras High Court in the case of CAT. . 
Vs. K. Rathnam Nadar (?) (71 1.T.R. 433) took * 
the view that the capital gains on. the trans- 
.fer of goodwill are not liable to be taxed, | 
` The reasonings of the, Madras High Court are, ., 

Firstly, - Capital gain arises ‘only | on the ; 
transfer of -capital asset which has actually ^ 
cost to the assessee something in terms.of -~ 
money. . It ‘cannot, -therefore, apply to the . 
transfer of capital asset like goodwill ‘which - 
did not cost anything to the assessee in terms, 
of money in its creation or acquisition:. 

Secondly, the Income Tax Act did not have , 
it in contemplation while enacting the relevant . 
charging .provision | that self- created assets . ik 
like copy rights, patents and goodwill should | 
be subjected to capital gains arising .on their l 
_transfer and: hence the capital -gains on the 
transfer of goodwill are not liable to be: taxed. 

_In the case of. Chunilal Prabhudas Er, Co. , 
(Supra) (2) Calcutta High Court held that ; 
goodwill is not at all capital. asset. In any 
event profit or gain arising from transfer of 
— ofa business is not chargeable to - 

| Firstly, because goodwill was not at all . 
a MEM subject of: taxable capital 
gains and _ secondly because . self-created 
+ assets like goodwill which cost nothifig to ° 
„the assessee in terms'of money in their crea- 7 
„tion . or acquisition - cannot be the subject 
matter of the levy. As a matter of fact the | 
reasonings of Madras High Court were follow- | 
ed by the Calcutta High Court. 

Delhi High Court in the case of Jagdev 
Singh Mumick v. C.I.T. (10) - (81 1.T.R. 500). 
had taken the same view in regard to taxa- 
bility of. profit or gain arising from transfer of ` 
goodwill of a business. Delhi High Court - 
did not give.any independent reasoning. of its 


— = 
tone 


‘ah 
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own and merely followed the reasonings of 
the Madras High Court in case of K. Rathnam 
Nadar (Supra). (?) 


The Full Bench of the Kerala High Court 
in the case of C.LT. Vs. E.C. Jacob (11) 


(89 LT.R. 88) took the view thatit is not : 


possible in certain categories. of transfer of 
goodwill to determine the “cost of acquisit- 
ion” and the “cost of. improvement,” 
referred to in Section 48 of the said Act for 


the purpose of computation of capital gains : 


and without computation of profit or gains no 
tax can be levied. under Section 45 of the 
Act. Therefore, the value of the goodwill is 
. not assessable to tax. Although the Kerala 
High Court agreed with the views expressed 


by the Calcutta and Madras High Courts, it | 


sought to make a distinction between the 
different categories of goodwill where the 
cost of acquisition is incapable of determina- 
tion and where the’ cost of acquisition is 
capable of determination. without specifying 
which categories of goodwill where the cost 
of acquisition is capable of: determination 
and as such liable to be taxed ings: Section 
45 of the said Act. ' -7> 

Karnataka High Courtin the case of- C.i.T. 
Mysoré v. B. C. Srinivasa Setty (13). (9°. 
J.T.R. 667) followed the ratio of decision in 
Rathnam Nadar's case (Supra) (°). 
owing the said decision -however the 
Karnataka High Court has given three additi- 
onal grounds, namely,—(a) When two views 
are possible on a question conceming the 


interpretation of tax’ law, one which is-fair ' 


both to the assessee and the Revenue should 
be followed. The view. that capital gains 
tax is not attracted to the transfer of goodwill 
is a fair and just interpretation: (b) Where 


* the cost of acquisition of goodwill is nil and 
0 5 


in foll- . 
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if the -full value of the consideration for the 
transfer has to be brought to charge to capital 
gains tax, such a levy will not be a tax on ' 
profits -or gains, but in substance, a tax on 
the capita! value of the asset. The capital 


“value of the goodwill is charged to tax under 


the Wealth Tax Act, 1957, which is an 
annual . recurring tax. When there is an 
annual recurring tax it will be unfair to levy 
any tax calling it as capital gains on the same 
value.of the goodwill in the same assessment 
year, merely because the goodwill has been 
transferred for- consideration. (c) From the 
conduct of the Revenue Authorities in not 
prefering appeals against the judgments of the 


: High Courts, of Calcutta and Karala and in 


not pressing the appeal In the Supreme Court 
against the judgment of ‘the Madras High 
Court, it can be safely inferred that the 


-Revenue has accepted the ratio of the decis- 


ion of Madras . High Court as laying down 
the-correct law. 

On an analysis of the reasonings of the 
Madras, Calcutta, Delhi, Kerala and Karnataka 
High Courts the following principles emerge : 
(a) Goodwill of a business is an intangible 
asset and is thus property; (b) Goodwill 
is no doubt a capital asset within the mean- 
ing of Section 2(14) of the Act; (c) Capi- 
tal gain arises only on the transfer of a capi- 
tal asset which must cost to the assessee 
something in terms of money ; (d) Capital 


. gain has to be computed by deducting inter 


alia the cost of acquisition of the capital 


- asset from the ful! value of the consideration 


for its transfer; (e) Capital asset like 
goodwill which is -a self-created intangible 
asset does not cost anything to the assessee 
in terms of money its creation or acquisition. 
In any event the cost of acquisition of good- 
will as capital asset is incapable of deter- 
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mination ; (f) Since the cost of acquisition 
of goodwill is nil and if the full value of the 
. consideration for the transfer has to be bro- 
ught to charge to. capital gains tax which 


will be in substance.a tax on the capital value. 


of the asset. Wealth tax: Is an annual and 
recurring tax which taxes,the capital. value 
of the goodwill and as such it will be, unfair 
to levy any tax calling as capital gains on the 
same value of the goodwill in the same 
assessment year. because the goodwill ‘has 
been transferred for consideration; (g) The 
Income;Tax Act did not have in.contempla- 
tion when enactíng. the charging provision 
with regard to capital gain that self-created 
asset like goodwill should.be subjected to 
capital gains on their transfer; (h) When 
two views are possible on a question con- 
cerning the interpretation of tax law, one 
which is fair both to the assessee and the 
Revenue should be followed. The view that 
capital gains tax is not attracted to the trans- 
fer.of goodwill is a fair and just interpretation; 
(i) . From the conduct of the Revenue Autho- 
ities in not prefering appeals against the 
judgment of the High -Courts of Calcutta and 
Kerala and in not pressing the appeal in the 
Supreme. Court against the judgment of the 
Madras High Court, it can safely be inferred 
that the Revenue has accepted the ratio of 
the. Madras High Court’s decision laying 
down the correct law. 

It is the Gujrat High Court alone which 
has. taken a contrary view in the case of 
Commissioner of Income Tax, Gujrat v. 
Mohanbhai Pamabhai (12) (91 I. T. R. 393) 
wherein it has been held that if there is a 
transfer they would be assessable to capital 
gains tax under Section 45 of the said Act. 


|. The reasonings:of the Gujrat High Court may 


; ; 
be summerised as follows: (i) The defini- . 


tion of ‘Capital asset’ In Section 2(14) of the 


^ Act brings within the meaning of:capital asset | 


property of any kind held by an assessee 
except that specifically excluded from the 
definition. Goodwill is a kind of property 
held by the owners of business and it. is a 
capital asset within the meaning of Section 
2(14) of the Act; (ii) The scheme of taxa- 
tion relating to capital gains tax or any other 
provision of the Act does not take goodwill 
outside the scope and ambit of Section 45. 
The approach of Madras and.Calcutta High 
Courts is wrong.; (ili) The provision for 
deduction of cost:of acquisition of the capital 


asset cannot.be: construed to limit the scope 


and ambit of, charging provision: enacted in 
Section 45. 
applies in a given case. it must be:given 
effect to. 
would be nothing to debuct. The width and 
amplitude of the charging provision enacted 
in Section 45 cannot be .narrowed and restri- 
cted: because. there may be cases. where the 
provision for deduction of the cost of acquisi- 
tion of the: capital asset. is not applicable ; 
(lv) Even a capital asset which has cost 
nothing to the assessee in acquiring It, would 
be within the ambit and coverage ofthe 


charging provision, provided the conditions . 


for the applicability of the charging provision 
are satisfied. There jis nothing in the Act 
which excludes self-created capital asset or 
capital asset which -has. cost noth- 
ing to  assessee in terms of money. 
(v) -The approach of the Madras and Cal- 


cutta High Courts is wrong in as much as the . 


enquiry must be not whether goodwill'is 
intended to be a subject of taxable capital 


gain but whether it is:intended to be excluded. 


If the provision for. deduction: 


But if it does not apply there. 


Y 


Y 


h 


from the charge even though -It falls within 
the plain terms of Section 45. 

It is true that unless the Supreme Court 
decides the issue one way or the other, other 
High Courts may not be inclined to follow the 
decison. of. the Gujrat High Court which is 
the only contrary view taken so far on thls 
issue. However, it appears that the Gujrat 
High Court has viewed the problem from the 
right angle. The reasonings of the High 
Courts of Madras, Calcutta, Delhi, Kerala and 
Karnataka are -based entirely on the wrong 
approach to the whole problem: Once it is 
admitted that goodwill is a capital asset and 
does not specifically exclude from the definl- 
tion of capital asset, lf it is transferred and 
there is in. the result profit or gain, it would 
come within the purview of Section 45 and 
would be clearly taxable under that Section. 
Whether the capital! asset costs anything to 
the assessee or not is immaterial. Section 45 
applies in all cases of transfer of a capital 
asset, where there is a profit or gain arises or 
acrues as a result of such transfer. So far 
as computation of taxable: profit or the real 
profit arising to the assessee from such trans- 
action is concerned, it ‘has: to be 
computed under Section 48 by 
“deducting the amounts mentioned therein 
from the gross receipt of the assesses, namely, 
the full value of consideration received, e. g. 
cost of acquisition of capital asset has not 
cost anything to the assessee in terms of 
. money, the cost of acquisition has to be taken 
to be nil and the full value of consideration 
has to be taken as the taxable gain. The 
mode of computation, as laid down under Sec- 
tion 48 cannot restrict: the scope and ambit 
of the charing provision of Section 4b. Sec- 
tion 48 is not confined to those cases where 
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‘within Section 45. 
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the capital asset has cost something to the 
assessee in terms of money in acquiring it. A 
capital -asset which has cost nothing to the 


X 
- assessee would also be within the ambit and 


coverage of the charging provision provided 
the conditions for applicability of the char- 
ging provision are satisfied. Unless there is 
any ambiguity in the charging section, the 
question of-two vlews being possible does 
not arise. The charging section is clear and 
goodwill being:a capital asset. Profit or gain 
from transfer of such asset clearly comes 
Itis immaterial to con- 
sider whether the capital value of goodwill 
is charged to wealth tax or not. It may be 
mentioned that goodwill is a property which 


can be subject matter of'a gift under the Gift 


Tax Act [see Commissioner of Gift Tax, Ma- 
dras V. .M. K. Krishna Chettier (87 ITRX1)1C 4) 
The goodwill of a business is an asset which 
also can be-included in the dutiable estate of 
a déceased person [see Rastapur Sharanappa 
v. C.E.D. (77 ITR 800y (15)]. 

‘It is thus clear that goodwill is chargeable 
under the Wealth: Tax Act, Estate Duty Act 
and Gift Tax Act. It cannot be said the 


' goodwill was not at all a contemplated sub- 


ject of taxable capital gains under the Income 
Tax Act. Unless goodwill is specifically 
excluded- by the charging provision the 
question of its exclusion on the basis of ass- 
umption cannot arise. The question is 
whether goodwill is intended to be excluded 
from the charge even though it falls within 
the plain terms of Section 45 and whether 
goodwill is at all intended to be a subject of 
taxable capital gain. It has been wrongly 
assumed by Madras and Calcutta High Courts 
and also other High Courts which have follo- 
wed the ratio of decisions of the Madras and 
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Calcutta High Courts that goodwill does not: 


cost anything to. the assessee in terms of 
money in its creation or acquisition or its cost 
is incapable of determination. 
may have acquired a goodwill on payment of 


price and therefore the.cost of acquisition of * 


such goodwill is known to him. - Even accor- 
ding to the ratio. of. decisions of the High 
Courts of Madras, Calcutta, Delhi, Kerala and 
Karnataka such goodwill if transferred subs- 


equently for a consideration would ,come . 
within.the purview of Section 45 in-as-much: 


as such goodwill has cost something to the 
assessee. in its acquisition. But where a 
goodwill has been -acquired in course of 


business without payment of .any specific: 
price, therefore, the cost of acquisition will, 


be incapable of determination and therefore, 


according to the,views of the said High: 


Courts, it will not come within the purview 
of Section 45. Such.an artificial distinction 
ls not envisaged in the charging section. 


Frequently a question. arises whether the. 


expenditure incurred to acquire the goodwill 


of business is capital expenditure or revenue : 


expenditure and. it. has been. the 
subject matter of. judicial. decision, 
In the.case of Devidas Vithaldas & Co. (*) 


Supreme Court has held that acquisition of’. 


goodwill .of a business is an acquisition of 


An assesses . 


1 
E 


capital. 


. as an Item of asset of business. 
the Supreme - Court has . not 
,pronounced which of the two views is correct, 
"itis submitted that the ratio of the decision ` : 
¿of -the Gujrat High Court represents the , 

correct “view. on principles and. on correct. . 
interpretation of the relevant provision of the 
of a business is a capital = 
asset and capital gains would arise under .. 
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e 2 
- its purchase: 
gut 


asset and -therefore, 
price would be capital expenditure. 


where the payment is made merely for the 
“use of the goodwill itis a revenue expendi-. . 
. it is thus clear that the goodwill is a .: 
recognised asset in business which can be . 
bought, and: sold and can also be-valued in . 7 


ture. 


terms of money. .In the case of Jogta Coal 
Co. Ltd. v. C.I.T. 
Supreme Court has held-that goodwill is an 


.(86 ITR. 521)(9) the . 


asset .well- understood in business and capa- '. 


ble.of valuation. 
In com- 
puting.the correct sale price of the total ‘asset 


ofa business, goodwill is: invariably valued 


yet finally 


Act. Goodwill 


Section 45 .on the transfer of goodwill with. 


the result that consideration paid on such. | 


transfer is liable -to capital gains tax under 


- the Income Tax Act, 1961. > 


It is; thus clear.that good- ` 
“will is not only a recognised asset in business: 
. but it is also capable of valuation. 


Although :. 


ra 


- 
* 


wj 


sl 
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- Notes: 


Municipalities. and Citizens 


SAMARENDRA NATH DUTTA, M. Com. ERE 


|. The Corporations, muniicipálitlos, Or other 
local authorities are all creations of statutes. 
Any act on their part not only in breach of uis 
Act establishing them but in malafide - 
arbitrary. exercise of their powers to the 
detriment of thè citizens’ rights, can be 
quashed. For example a scheme framed 
under a Town Planning Act can be enforced 
against a Corporation, or even. against the 
Government if any action is taken in. violation 
of it and affects a person's rights. 


In a recent case the Supreme Court had 


to consider: the legality "of a Corporation ` 


permitting a lecture hall in a residential area 
to be converted into a cinema in breach of 
the Town Planning Scheme framed under a 
Town Planning Act; The:Court quashed the 
permission. It observed The Corporation 
acts for the. public benefit. in enforcing the 
Scheme. Where the .Corporation acts in 
excess of the powers conferred by the Act 
of abuses those powers then in those cases 
,it is not exercising its- jurisdiction irregularly 
or wrongly but it is usurping power which 
- it does not possess. The right to build on 
his. own land is a right: incidental to the 
ownership of that land. Within the Corpora- 
tion the exercise.of that right has been regu- 


lated in the interest of the community residing 
within the limits of the Corporation Comml- 
ttee. If under pretence of any authority 


which the law does give to the Corporation | 


It goes beyond the line of its authority, and 
imíringes or vlolates the rights: of others it 
becomeslike all other individuals amenable. 
to the jurisdiction of the Courts. l 

The rights of others in the locality were 
very much affected as a result of this illegal 
action. As the Court pointed out, “And illegal 
construction of a cinema building materlally 
affects the right to or enjoyment of the pro- 


l protection. 


pérty by persons residing in the residential 
area. The Corporation Authorities owe a duty 
and obligation under the statute to see that 
the residential area is not spoilt by unautho- 
rised construction. The scheme is for the 
benefit of the residents of the locality. The 
Corporation acts in-aid of the scheme. 

.“The rights of the residents in the area are 
invaded by an illegal construction of a cinema 
building. It has to be remembered that a sche- 
me in a residential area and planned olderlines 
in accordancé with the requirements of the 
residents. If the scheme is nullified by arbit- 
rary acts in excess and derogation of the 
powers passed by Corporations in such cases". 

But the :question arises whether the citi- 
zen Is entitled only to an injunction restral- 
ning the authorities from ‘doing an illegal 
acts or also to damages. On this point the 
Court opined that it all depends on the sta- 
tute which is being: violated. “Injury may be 
caused. either by the fulfilment of the duty 
cast by the statute or by failure to carry it out 
or by negligence in its performance. In order 
to succeed in an action for damages for breach 

of statutory duty the plaintiff must establish a 
breach of a statutory obligation which, on the 


proper construction of the statute, was Inten- 


' ded to be a ground of civil liability to a class 


of. persons -of whom he is one. He must 


establish an injury or damage of a kind agai- 
nst which the statute was designed to give 


The present case is not for 
pecuniary damages for breach of statutory 
duties. 

Thus, while the illegal act was quashed, 
the person aggrieved could not get any pec- 
uniary compensation because the Town Plan- 
ning Act did not create a ground of civil 
liability in favour of the residents of the area. 


NOTES 


ON SUB-LETTING 


Gautom Basu, IInd year, LL. B. (Hazra Unit) 


If a tenant has sub-let his premises to a 
sub-tenant different relationship is created 
between them and a different problem arises, 
consequently between the tenant and the 
landlord than if the premises is given by the 
tenant merely on leave and licence. The var- 
ious Rents Acts of the States spell out the 
consequences of creating a sub-tenancy but 
the basic issue of the relationship is governed 
by the law of transfer of property uniformly 
applicable to all. 


Section 105 of the Transfer of Property . 


Act defines a lease of immovable property 


as à transfer of a right to enjoy such property .. 


made for a certain time in consideration for a 


price ‘paid or promised. Under Section 108 


of the said Act, the lessee is entitled to be 
put in possession of the property. A lease is 
therefore a transfer of an interest in land. The 


interest transferred is called the leasehold inte” ` 


rest. The lessor parts with his right to enjoy 
the property during the term of the lease, and 
it follows that the lessee gets that right to the 
exclusion of the lessor. However, section 52 
of the Indian Easements Act defines a licence 
thus : "Where: one person grants to another, 
or to -a definite number of other persons, a 


right to do or continue to'do, in or upon tlie. 


immovable property of the grantor, some- 
thing which would, in the absence of such 
right, be unlawful, and such right does not 


amount to an easement or an interest in the <a 
property, the right is called a licence. 

Under this section, if a -document gives. 
only a right to use the property in a particular 
way or on certain terms while it remains in- 
possession and control of the owner, it will - 
be a licence. The legal possessor continues - 
to be the owner of the property, but licencee 
is permitted to make use of the premises for a 
particular purpose. But for the permission, 
his occupation would be unlawful. /t does: 
not create ín his favour any estate or interest 
in the property. l 

The Supreme Court has ruled that sub- ' 
letting, like letting itself, is a -particular type 
of demise of immovable property and is disti- 


: not from permissive use like that of a licensee. . 


lf two persons live together in a place as hus- 
band and wife and one of them who is the ~ 
lessee of the premises allows the other to 
carry on business in a part of it, it will be, in 
the absence of any other evidence, a rash in- 
ference to draw that the leassee has let out 
that part of the premises. 

When eviction is sought on the ground of 
sub-letting, it is now settled law that to the 
onces of proving sub-letting is “on the land- 
lord. If the landlord prima facie shows that 
the occupant was in exclusive possessidn of” 
the premises let out for valuable considera- 
tion, it would then be for the tenant to rebut 
the evidence. i 





DRESSING FOR COURT | 
Dilip Nandy, II year L.L.B. 


A dialogue took. place between a learned Serjeant and a learned Baron of the Exchequer, 
while on circuit. When the Serjeant entered the Court, one morning, the Judge said in a 
sharp tone, “Brother, you are late—the Court has waited a considerable time.” “I beg your 
pardon, my lord,” answered the Serjeant, '| was not aware that your lordship intended 
sitting so early; the instant | heard your lordship’s Bumpet | dressed my-self." ‘You 
were a long time about it, brother." “| think, my lord not twenty minutes," “Twenty 
minutes, Mr. Serjeant! | was ready in five minutes after | left my bed.” “In that respect,” 
returned the Serjeant, "My dog, Shock, distances your lordship hollow, he only shakes 
his coat, and fancies himself suffciently dressed for any company.” — è 
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Sushilkumar Chatterjee 
Subhaschandra Bodhak 
Shyamalendu Ghosh 
Sambhuneth Datta 
Sudipkumar Banerjee 
Debabrata Banerjee 
Shyamalkumar Mukherjee 
Animesh Majumdar 
Kamaj Kumar Roy 
Isanath Jana 

Pijuskanti Chakraborty 
Sushilkumar Das 
Dhananjoy Bhowmik 
Malaykrishna Sarkar, 
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—Blackstone 





ty and 


—Penur 


[AT m A lawyer, ‘without ‘history or or terete: is a mibchanio |a ere. ge 
cur working mason, if. he possess some knowledge of these, he may venture. 
‘to call himself. an architect.” 


-—$cott, Guy | Mannering, Chap. 37 


Ss ur "Society. cannot exist. without law. and order. and. cannot advance ES 
M except through vigorous innovations". CERA $ 















| Macaulay 
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